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PROXIMATE CAUSE AND NEGLIGENCE IN WISCONSIN 









In the recent decision of Lochr v. Crocker, Mr. Justice Owen 
says, 

In order to constitute actionable or contributory negligence, the act or 
inadvertence claimed to constitute negligence must constitute a proximate 
cause of the harm or injury. If the element of proximate cause be ab- 
sent, then the act does not constitute negligence of any description, ac- 
tionable or otherwise. 














It is the object of this article to analyze the phrase “proximate 
cause” in order to ascertain what ideas are connoted by it and to 
discover and state the legal meaning of that phrase as used by the 
Supreme Court in decisions dealing with actions based upon negli- 
gence. 

The principal term in this phrase is the word “cause”, qualified 
by the adjective “proximate”. The verb “to cause” is employed to 
denote the changing of an existing situation into a different one. 
To say that A’s act caused a certain result is to state that but for 
the force initiated by A’s act, a situation other than this result would 
then’ have been in existence. The noun “cause” is used in two 
different senses: properly, to designate the force which in fact 
produces a result i. e., but for the operation of which the result would 
not then have existed ; and in legal literature, to designate the agency 
legally responsible in damages for the consequences of a force. The 
determination of a “cause” in the first and proper sense, i. e. casual 
force, is purely a question of fact as to the physical relationship 


























1191 Wis. ............ , 211 N. W. 299. 
*The clement of time must be observed. If force A produces result X and a 
moment later force B would have produced result Y, which is physically equiva- 
lent to X, nevertheless it is result X caused by force A which now exists. Thus 
suppose A and B both shoot Z, who dies from his wounds. His death may have 
resulted from A’s bullet, from B’s bullet, or from the combined effect of the two 
bullets. One of these three forces caused Z’s death, and the one which in fact did 
cause the death, when it occurred, is none the less the cause of Z’s death because 
either or both of the other two forces would in all probability have produced a 
Similar result, i. e., death, a moment later. 
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between a certain result and a force which, it is alleged, produced that 
result. But the determination of-a “cause’’, in the second sense, 
is one of law,’ i. e., of whether or not to impose legal liability for 
the consequences of a force upon the agent who either initiated that 
force in its entirety; or contributed to it, or created or contributed 
to the existence of the situation upon which that force operated to 
produce these consequences. If A is held legally responsible in dam- 
ages for these consequences of the causal force in question, then 
his act is said to be the proximate cause of the consequences, even 
though his act cannot properly be said to have caused them. 

When the causal force in its entirety has been initiated by A’s 
act, the equivocation mentioned above may not make any practical 
difference. But when the causal force is a combination of forces, 
one of which was initiated by A’s act, this lack of precise termin- 
ology may lead to undesired results. In two Wisconsin decisions‘ 
the facts were substantially follows: a northeast forest fire 
united with a northwest forest fire and then the combined 
fire destroyed the plaintiff's property. In both cases sparks 
from the defendant’s egines had started one of the con- 
tributing fires while the other was of unknown origin, though in 
the more recent case it was presumed to have been human in charact- 
er. In these two cases, the cause, properly so-called, of the plaintiff's 
damage was the action of the combined fire, even though the jury 
found that a similar loss would have been suffered had either of the 
contributing fires been nonexistent. The real issue in each case was 
as to the legal liability of the defendant for the damage caused by the 
commbined fire, to which the defendant had negligently contributed. 
The opinion in the Cook case, while specifically recognizing that it 
was the combined fire which in fact reached and destroyed the 
plaintiff’s property, held the defendant to be free from responsibility 
saying, 

it cannot be said that the result which followed would not have occurred 
but for such responsible element (defendant’s fire). On the contrary it 





‘This question, however, is generally left to the jury under the issue of proxi- 
mate cause. Gilbert v. Wittenberg, 189 Wis. 181, 207 N. W. 264. But see Dei- 
senrieter v. The Kraus-Merkel Malling Co., 97 Wis. 279, 72 N. W. 735, where it is 
held that it is for the court to say what constitutes proximate cause in the law of 
negligence and for the jury to find “whether the defendant is legally chargeable 
with having set it in motion in the particular case.” 

‘Cook v. Minneapolis St. P. & S. S. Marie Ry. Co. (1898), 98 Wis. 624, 74 N. W. 
561; Kingston v. Chicago & N. W. Ry. Co. (1927), 191 Wis. ......... 211 N. W. 913. 
‘Supra. 
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stands as a verity in the case that it would have occurred just the same, 
regardiless of the negligent fire. 


It would seem that the court had first misapplied the term cause, 
in the sense of causal force, to the contributing fire of the defendant 
and then, arguing from the proper definition of a causal force, had 
concluded that the defendant could not be held responsible. The 
fact that a similar result would have occurred in the absence of the 
fire negligently started by the defendant may be grounds for not 
imposing liability upon the defendant but it is not germane to the 
question of what in fact caused the damage in question. In the more 
recent Kingston case® the defendant was held liable as a joint tort- 
feasor though the court expressly refused to overrule the Cook case. 
The question in issue in both cases was one of liability, not causa- 
tion, and the Kingston case seems the better decision both with 
respect to the result reached and the reasons given for that result. 

In one other class of causal situation does this ambiguous use 
of the term “cause” tend to confusion and undesirable results. When 
a force produces the consequence in question by operation upon a 
situation which A _ has created or contributed to, A may 
or may not have been under a duty to change or protect that 
situation from the operation of the force but his failure to act can 
scarcely be termed a cause, properly so-called. However, the fol- 
lowing quotation’ attests the confusion arising from the equivocal 
use of this term. 


When it is reasonably probable that an injury from an anticipated 
source may result to another from a failure to perform a duty owing to 
him, then the failure to perform such duty is the proximate cause of an 
injury sustained through such probable anticipated source. 


Obviously the anticipated force is the cause of the injury though 
as a result of his failure to perform his duty the defendant is to be 
held legally responsible for the injury so caused. 

Before proceeding to an analysis of the Wisconsin decisions for 
the purpose of ascertaining the rules of legal liability imposed upon 
negligent parties in this state, it seems advisable to discuss briefly 
the three classes of causal situations, with reference to which these 





(Supra. 
"Bell Lumber Co. v. Bayfield T. Ry. Co., 169 Wis. 357, 172 N. W. 955, where the 
plaintiff’s lumber was burned by a forest fire after the defendant had negligently 
delayed shipping it. 
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rules of liability must be formulated and applied.’ In order that A 
may be held responsible for the damage of which the plaintiff com- 
plains, an act, for which A is responsible, must have initiated a 
force which solely or in active or passive conjunction with other 
forces has produced that damage. The first class of causal situa- 
tions comprises those in which the causal force was initiated solely 
by this act. The damage in question may have arisen only after this 
forces has produced that damage. The first class of causal situa- 
but it results solely from the operation of this causal force acting 
automatically with the existing state of affairs, active or passive, 
without any element of conscious selection, human or animal,’ other 
than that of the original actor. For example, suppose A touches a 
book, which is standing on edge, and the force of gravity acting 
upon the book so touched, brings it to a position on its side. The 
force initiated by A produced this change of situation though it 
operated in conjunction with the force of gravity. If this first 
book should knock over another book which, in falling from the 
table, should knock a costly vase from its pedestal, the vase being 
broken by the blow or fall, we should likewise say that the force 
initiated by A caused the breaking of the vase, or in terms of re- 
sponsibility, that A broke the vase. In strictness, perhaps, it was 
the force of the second book which caused the breaking of the vase 
but for legal purposes the force initiated by A was the causal force, 
when, but only when, it operated automatically to produce the con- 
sequence in question. Even though an instinctive or involuntary 
reaction of a human being or animal should appear as one of the 
steps in the chain of causation, the absence of any conscious choice 
of action would cause such a force to be classified with the force of 
gravity as part of the existing state of affairs with reference to 
which A’s force operates and not as constituting an independent 
force with which it combines to form a new causal force. 


From the standpoint of causation, neither time nor distance are 


*For a further discussion of this subject see the following articles: Proximate 
Cause, 39 H. L. R. 149; Legal Cause, 72 Pa. L. R. 211, 343; The Proximate Conse- 
quences of an Act, 33 H. L. R. 633. 

*The startled movements or the instinctive reactions to stimuli of a human 
being or animal are as natural or automatic as the operation of the law of gravity 
or the consumption of inflammable material when a flame touches it and are so 
classed in this article. 
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material.1° Thus the same act may be said to have initiated the 
causal force in each of the following situations: first, A throws a 
log into the Mississippi river at Prairie du Chien which is carried 
down the river by the current until it becomes caught in the rudder 
of a steamer at New Orleans which so effects the rudder as to turn 
the boat into the wharf where the collision explodes some dynamite 
stored there for loading, damaging the plaintiff’s warehouse located 
nearby; or secondly, A throws the log into the river immediately 
behind the boat and the same events take place. The intervening 
time, distance and the probability of injury resulting from A’s act 
may well be considered in determining whether A should pay for 
the damage done to the plaintiff's warehouse" but his act initiated the 
causal force of the damage as effectively in the one case as in the 
other. The consequences caused by forces operating in this first 
class of causal situation are said to be naturally caused and to be 
the natural consequences of A’s act. They may also be divided into 
probable and improbable consequences but if A is held legally re- 
sponsible for them they are termed proximate consequences. 


In the second class, the force initiated by A combines with another 
force and the combined or resultant force produces the damage of 
which the plaintiff complains. Thus in the Cook and Kingston cases 
discussed above,’* the two independent forest fires combined to 
form the causal force which produced the damage of which the 
plaintiff complained. The fact that either one might have produced 
a similar result may effect the imposition of liability or perhaps the 
apportionment of damages'* but it does not effect the question of 
causation. If the force in conjunction with which the force initiated 
by the defendant operates is already in operation at the time and 
place of the defendant’s act, such force is generally termed a con- 
dition, i. e., a part of the existing state of affairs in which the de- 
fendant acted. While philosophically a force composed of one in- 
itiated by A and another coming into existence subsequently is not 


See Deisenrieter vy. Kraus-Merkel Malting Co., 97 Wis. 279, 72 N. W. 735, where 
it is stated not to be controlling. See also, Freeman vy. Dells Paper & Pulp Co., 
150 Wis. 93, 135 N. W. 540; Cary v. Preferred Accident Ins. Co., 127 Wis. 67, 106 
N. W. 1055. 

“Fox v. Koehnig, 190 Wis. 528, 209 N. W. 708, requires a reasonably close physi- 
cal connection. See also, Bell Lumber Co. v. Bayfield T. Ry. Co., 169 Wis. 357, 
172 N. W. 955. : 

“See note 4, supra. 

See note in 4 Wisconsin Law Review on Kingston v. Chicago & N. W. Ry. Co. 
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different in its nature from a causal force in which the additional 
force arose prior to or simultaneously with the one initiated by A; 
for legal purposes, a force in operation at the time and place of the 
initiation of A’s force is classed with the passive setting and the 
causal situation is one of the first class and not of the second. Thus 
suppose that A, while driving his automobile, collides with B’s auto- 
mobile at an intersection, in such a way as to shunt A across the 
street and into C’s shop. An action against either A or B would 
raise the question of whether the force of the other was a condi- 
tion or an intervening force. If a condition, the ordinary issue of 
negligence would be involved; but, if the other driver came to the 
point of collision from a roadway meeting at right angles that on 
which the defendant was driving, then, this force might be classified 
as an intervening force. The issue, whether the defendant did or 
ought to have reasonably anticipated the intervention of this new 
force, would then be added to the issue of the negligence of the 
defendant with respect to the state of affairs in the street upon 
which he was driving. The existence of or the subsequent arising 
of a wind is another common example of a force which is as often a 
condition as an intervening force.’* This second class, therefore, is 
distinguished by the intervention of a force into the chain of causa- 
tion between the time of A’s act and the happening of the conse- 
quence of which the plaintiff complains, which, by operating in con- 
junction with A’s force, forms the causal force for the consequences 
of which A is alleged to be legally responsible. These consequences 
of the combined force are, with reference to that force, properly 
classed as natural consequences but with reference to A’s liability 
for them are divided into probable and improbable consequences. 
If A is in fact held to be legally responsible for them they are then 
termed proximate consequences, i. €., consequences proximately 
caused by A’s act. 

The third class of causal situation comprises those in which the 
force initiated by A has ceased to actively operate but has created 


“The question whether a change in the direction of wind is to be considered as 
the natural activity of the wind operating at the time of the negligent act or as 
a newly arisen force has not been definitely settled. The former view was adopt- 
ed in the case of The Northern Pac. Ry. v. Lewis, 51 Fed. Rep. 658. As the test 
of reasonable anticipation will be applied either in the determination of neg- 
ligence with this wind as one of the circumstances or as to whether the inter- 
vention should have been foreseen, the classification is of academic rather than 
practical interest. 
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or contributed to a situation upon which another force operates te 
produce the consequences of which the plaintiff complains. This 
situation may be incidental to the operation of the independent force 
or it may be the excuse for the operation of that force. Thus A 
leaves a wire suspended from barn number one to barn number 
two and lightning striking the flag staff of barn number one is 
transmitted through the wire to barn number two, causing the latter 
to burn;® or A injures the plaintiff who, because of such injury, 
calls in a physician and the physician so negligently treats him as to 
increase the injurious nature of his injury.** A in the causal sense 
has not produced these consequences, i .e., did not initiate nor even 
contribute to the causal force though he may be held legally re- 
sponsible for the plaintiff's injuries because of his creation or con- 
tribution to the situation upon which the causal force operated. 
Furthermore A’s contribution to the situation may be no more than 
to increase the risk of the damage by failure to act. Thus A may 
fail to remove the plaintiff's property thereby increasing the risk 
of destruction by fire.’ Here also A may perhaps be held legally 
responsible for the plaintiff's damage though he cannot be said, 
properly, to have caused it. In this third class of causal situation, 
therefore, the causal force is the independent force operating upon 
the situation for which A may or may not be held responsible because 
of a duty to change or protect it. The consequences with reference to 
this force are properly classed as natural consequences. With refer- 
ence to A’s liability the consequences are divided into probable and 
improbable ones and if A is made to respond in damages for the 
plaintiff’s injuries they are designated proximate consequences, i. e., 
A’s act was the proximate cause of the injury. 


The real problem, therefore, in determining the legal connotation 
of the phrase “proximate cause” is to ascertain to what extent A will 
be held legally responsible for the natural consequences, First, of 
a force initiated solely by A’s act; SEconD, of a force composed of 
one initiated by A’s act and an intervening force; and, THIRD, of a 
force operating upon a situation created or contributed to by 
A. There seem to be two standards of liability in common 





Jackson v. Wisconsin Telephone Co., 88 Wis. 243, 60 N. W. 430, where the fact 
that the buildings were upon a plateau was held to have rendered injury within 
reasonable anticipation. 

“Fisher y. Milwaukee E. R. & L. Co., 173 Wis. 57, 180 N. W. 269. 

“Bell Lumber Co. v. Bayfleld T. Ry. Co., supra. 
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use in the United States,* namely, liability for those natu- 
ral consequences which are probable and liability for all 
natural consequences whether probable or improbable. Before 
either rule can be invoked, however, the preliminary question 
of negligence, which involves the issue of the forseeability of the in- 
tervention of the intervening force in the second class of causal sit- 
uation and the operation of the causal force in the third class, must 
be determined. But assuming that A acted negligently, for what 
consequences of the causal force will A have to respond in damages? 
It is the contention of the writer that both rules of liability are en- 
forced in Wisconsin with respect to consequences ambiguously de- 
nominated proximate; and that an analysis of the decisions of the 
Wisconsin Supreme Court shows that the liability is limited to the 
natural and probable consequences when the plaintiff complains of 
an injury to his property but extends to all natural consequences of 
the causal force, whether probable or improbable, when the plain- 
tiff complains of personal injuries, either to himself or to members 
of his family. 


In the early decisions in Wisconsin the fact that the element of 
reasonable anticipation of injury is a factor in negligence and also 
in One of the rules of liability, seems to have caused some confu- 
sion of issues. In an early decision,’® Chief Justice Dixon said that, 


The question whether the damages sustained were the natural and proxi- 
mate result of the act or omission complained of, whether such act or 
omission constituted negligence with respect to the property injured, and 
whether the same was or was not the remote cause of the injury, within 
the maxim causa remota non spectatur, all depend upon the same consid- 
erations, and come to one and the same point of inquiry. They are dif- 
ferent modes of stating the same proposition or subject of investigation. 


The learned judge has quite obviously combined three distinct issues 
in this sweeping statement, namely negligence, causation and liability 
for the injury. On the issue of negligence the element of reasonable 
anticipation of injury is important, first, in determining whether any 


England, by the recent decision in the Court of Appeals, subject only to review 
by the House of Lords, has adopted the more extensive rule of liability for in- 
juries to property as well as for injuries to persons. In Re Polemis and Fur- 
ness, Withy & Co., Contract, 1921-3K.B. 560. 


Kellogg v. Chicago & N. W. Ry. Co., 26 Wis. 223, at 258. 
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duty existed towards the plaintiff,?° and, secondly, in ascertaining 
whether the defendant’s conduct has been such as to violate that duty. 
As noted above the question of causation is purely one of the physi- 
cal relationship between the injury and the causal force alleged to 
have produced that injury and does not involve the element of the 
defendant’s mental condition or of compliance with an artificial stand- 
ard of conduct. With respect to the issue of liability for the injury, 
the element of reasonable anticipation of injury is germane if one 
rule is adopted but not if the other is employed. The existence of 
the confusion of the first two issues is attested by a statement in a 
decision under the Workmen’s Compensation Act, where the issue of 
negligence was not involved.** 
Proximate cause as applied to negligence law has, by definition, included 
within it the element of reasonable anticipation. Such element is a char- 
acteristic of negligence, not of physical causation. As long as it was 
necessary to a recovery to have a negligent act stand as the cause of an 
injury, it did no harm to characterize causation in part at least in terms 
of negligence. 


With all due respect to the learned judge, it is submitted that harm, 
in the form of confusion and uncertainty of issues, has resulted; so 
much so in fact that the same judge in a case** decided a few years 
later says of the element of reasonable anticipation, that, it, 
strictly speaking, characterizes negligence rather than causation, but is 
now too firmly entrenched in the definition of proximate cause to be re- 
moved therefrom. 
It is now proposed to show that the phrase “proximate cause” as 
used in this state connotes either of two rules of liability for the con- 
sequences of a causal force, only ONE of which contains this element 
of reasonable anticipation of injury. 

The first of these two rules of legal liability, which we shall call 
the “natural and probable” rule, requires the negligent defendant to 
respond in damages for all injuries which are natural consequences 
of the causal force, if they are probable, i. e. if the chance of occur- 
ring is so great as to be considered by a reasonably prudent man in 





*Hasbrouck v. Armour & Co., 139 Wis. 357, 121 N. W. 157; Kerwin v. Chippewa 
Shoe Co., 163 Wis. 428, 157 N. W. 1101; Smith v. Taylor-Buiton Co., 179 Wis. 
232, 190 N. W. 999. In this last case a violation of a highway regulation was held 
not to constitute actionable negligence because at the time of violation the defend- 
ant could not be held to have anticipated any injury by his conduct, as a matter 
of law. 

“Milwaukee v. Industrial Commission et al, 160 Wis. 238, 151 N. W. 247. 

=Bell Lumber Co. v. Bayfield T. Ry. Co., supra. 
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the regulation of his conduct. This rule was enunciated at an early 
date in Kellogg vs. C. & N. W. Ry.** by Chief Justice Dixon, as 
follows: 
It will ‘be observed that the rule as we find it laid down, and as we 
believe it to be is not that the injury sustained must be the necessary or 
unavoidable result of the wrongful act, but that it shall be the natural 
and probable consequence of it, or one likely™ to ensue from it. 


The second rule, which permits of recovery of damages for all 
natural consequences of the causal force, probable or improbable, 
and which is sometimes rather ambiguously denominated the “na- 
tural and proximate” rule, was also judicially set forth at an early 
date in Brown vs. C. M. & St. P. Ry., as follows :*° 
The general rule is, that the party who commits a trespass or other 
wrongful act is liable for all the direct injury resulting from such act, 
although such resulting injury could not have been contemplated as a 
probable result of the act done. . .. The real question in these cases is, 
Did the wrongful act produce the injury complained of? and not whether 
the party committing the act could have anticipated the result. 


A few years later the court treating these two rules as one refers to 
“the rule laid down by this court in Kellogg vs. C. & N. W. Ry. Co. 
and Brown vs. C. M. & St. P. Ry. Co.” and says,”® 


It would seem that it is not enough to prove that the result is the natural 
consequence of the negligence, although that fact would be evidence tend- 
ing to show that it might have been reasonably expected. 


This state of affairs has continued down to the present time, each of 
the inconsistent rules of liability being enforced from time to time 
with respect to injuries similarly held to have been proximately 
caused by the defendant’s act. 

The principal reason for the failure to recognize the existence of 
these two inconsistent rules seems to be the custom of stating the 
second rule in terms of the first and then adding an emasculating 





326 Wis. 223 at 281. 

“The element of “reasonable anticipation” designated by the term “probable” 
means that the chance of injury is so great that a reasonably prudent man would 
consider such chance in the regulation of his conduct; and not that the chance 
of injury occurring are greater than that the injury will not occur. The use of 
the term “likely” is therefore not strictly accurate. 

54 Wis. 342, 11 N. W. 356, 911. This action was declared to have been in 
tort for negligence in the carriage of the plaintiff. In the case of Vosburg v. 
Putney, 80 Wis. 523, 50 N. W. 403, in an action based upon the intentional tort 
of battery, the court held in unequivocal terms that the plaintiff could recover 
for unfor ble ce q es of the wrongful act. 

*Atkinson v. The Goodrich Transportation Co., 60 Wis. 141, 18 N. W. 764. 
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qualification to the effect that the specific injury suffered by the 
plaintiff need not be within the reasonable anticipation of the de- 
fendant.*7 But as ex hypothesi some injury must have been reason- 
ably anticipated in order that the defendant may be held to have 
been negligent, this qualification to the “natural and probable” rule 
leaves the defendant answerable for all the natural consequences 
whether anticipated or not. But whatever the reason for the lack 
of recognition, the fact remains that the two rules are both enforced 
after similar jury findings to the effect that the negligent act of the 
defendant was a proximate cause of the plaintiff’s injury. LIllustra- 
tion of this is to be found in the latest volume of the Wisconsin Su- 
preme Court Reports. In the case of Koehler vs. Waukesha Milk 
Co.** the plaintiff's wife died of septicemia from a finger which 
became infected as a result of a scratch received from one of the 
defendant’s milk bottles. The jury found that the defendant com- 
pany had been guilty of negligence and that the negligence was a 
proximate cause of the accident. Upon appeal, the Supreme Court, 
speaking through Mr. Justice Eschweiler recognized the fact that 
the death of the plaintiff’s wife was an unexpected and improbable 
result of the slight scratch but said, 


The distinction between a primary question of liability for the injury and 
a secondary one of liability for damages flowing therefrom has been di- 
rectly pointed out or tacitly recognized in a number of decisions of this 
court. These rulings may be summarized as declaring that, upon facts 
warranting a finding of actionable negligence (which necessarily includes 
the element of reasonable anticipation that some injury might result from 
the act), then responsibility arises for all consequent damages naturally 
following the injury, whether such resulting damages were reasonably 
to be anticipated or not;..... 





The following definition was given of the element of reasonable anticipation 
required, “It is not necessary that an ordinarily prudent man ought reasonably 
to have anticipated the particular injury to the plaintiff or to any paricular per- 
son. It is sufficient that such a man ought reasonably to have anticipated that 
his conduct might probably cause some injury to another.” Vinje, J., in Coel v. 
Green Bay Traction Co., 147 Wis. 229, 133 N. W. 23. See also, Richter v. Chicago 
M. & St. P. Ry. Co., 176 Wis. 188, 186 N. W. 616; Schabow v. Wisconsin Traction 
L. H. & P. Co., 162 Wis. 175, 155 N. W. 951; Sparks v. Wisconsin Central Ry. Co., 
139 Wis. 108, 120 N. W. 858; Odegard v. North Wis. Lumber Co., 130 Wis. 659, 
110 N. W. 809; Coolidge v. Hallauer, 126 Wis. 244, 105 N. W. 568; Morey v. Lake 
Superior T. & T. Ry. Co., 125 Wis. 148, 103 N. W. 271; Schmeckpepper v. Chicagu 
& N. W. Ry. Co., 116 Wis. 592, 93 N. W. 533; Meyer v. Milwaukee Electric Ry. Co., 
116 Wis. 336, 93 N. W. 6; Mauch vy. City of Hartford, 112 Wis. 40, 87 N. W. 816. 


22190 Wis. 52, 208 N. W. 901. 
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A month after the decision in the Koehler case was handed down a 
decision in the case of Fox vs. Koehnig was made.*® This case was 
a combination of two actions, one for personal injuries by the wife 
and the other for injury to the automobile of the plaintiff which re- 
sulted when the plaintiff’s automobile collided with the defendant’s 
horse which was at large upon the highway. The jury found that 
the defendant was lacking in ordinary care and that this failure to 
exercise ordinary care was a proximate cause of the accident. On 
appeal the Supreme Court speaking through Mr. Justice Owen held 
that the horse was not unlawfully on the highway and that the de- 
fendant’s liability, if any, rested upon the ordinary principles of neg- 
ligence, and then he said, 

Even if the defendant were guilty of a want of ordinary care in failing 
to maintain a fence sufficient to keep his horse within his barnyard, it 
must further appear that such want of ordinary care was the proximate 
cause of the injury, and in order to constitute such proximate cause such 
want of ordinary care must be of such a character, or occur under such 


circumstances, that an ordinarily careful and prudent man may reason- 
ably forsee that an injury to another may probably follow therefrom. 


And then at the end of the opinion the learned judge said, 
It was an accident not within the field of reasonable anticipation. It 
therefore follows that even if the defendant may have been guilty of a 
want of ordinary care in failing to maintain a more secure fence around 
his barnyard, his failure in such respect was not the proximate cause of 
the damages sustained by the plaintiffs.” 


It seems impossible to distinguish between the improbability that 
germs will enter a slight scratch and cause death and the improbabil- 
ity that a horse at large on the highway will run in front of an on- 
coming automobile. If the defendant is to be held liable for the 
death of the person scratched in the first instance, it is difficult to 
understand upon what ground the admittedly negligent defendant 
should be excused from paying for the damage done when his horse 
obstructed the highway. That the court set aside a finding of proxi- 
mate cause by the jury on the ground that the accident could not 





*#190 Wis. 528, 209 N. W. 708. 

This decision might be justified on the ground that the liability of the defend- 
ant is based upon the keeping of an animal with knowledge, actual or presumed, 
of the mischievous propensities of the animal in question, but as the opinion 
states that it is based upon ordinary negligence the element of reasonable antici- 
pation is not properly controlled by what has been judicially stated to be the 
natural habit of animals. The italics in the quotation are the writer’s, not the 


judge’s. 
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have been reasonably anticipated in the latter case and affirmed a 
finding of proximate cause in the former case where the injury was 
admittedly unexpected seems to establish the contention of the 
writer that there are two distinct standards for measuring a negli- 
gent defendant’s liability to respond in damages. If so it is emi- 
nently desirable that this fact be recognized and the fields in which 
these rules are to be respectively applied be ascertained, in order 
that attorneys may more intelligently advise their clients and in order 
that jurys may be instructed as to which rule they are to apply in the 
case before them, assuming that the practice of allowing the jury to 
decide this point of law is followed.* 


As stated above, the writer is convinced, after a perusal of the 
decisions of the Wisconsin Supreme Court dealing with this matter, 
that the “natural and probable” rule has almost uniformly been 
confined to cases involving injury to property. The case in which 
it was first enunciated was one of this character and in nearly all 
cases where the “natural and probable” rule is stated without quali- 
fication, the injury is obviously a probable one or the injury is to 
the plaintiff’s property. Moreover, those cases in which the more ex- 
tensive rule is stated in terms of the “natural and probable” rule 
with the qualification that the specific injury suffered need not have 
been reasonably anticipated, are almost without exception cases of 
personal injury,** while only in personal injury cases has the lia- 





Jt seems to be the approved practice in Wisconsin to allow the jury to decide 
the issue of proximate acuse, including the legal question, for what consequences 
the defendant should be held liable. See note 3, supra. Note the following ap- 
proved instruction confirming this and limiting the jury to the narrower rule of 
liability. An instruction, “that negligence is the proximate cause of an injury 
only when that injury is the natural and probable result of such negligence and 
when in the light of attending circumstances the injury ought to have been fore- 
seen by a person of ordinary care and prudence,” was approved. Lemke v. Mil- 
waukee E. Ry. & L. Co., 149 Wis. 535, 136 N. W. 286. See also definition in 
Deisenrieter vy. Kraus-Merkel Co., 97 Wis. 279, 72 N. W.. 735, approved when given 
verbatim in instructions in Monaghan vy. Northwestern Fuel Co., 140 Wis. 457, 122 
N. W. 1066 and in Feldschneider v. Chicago M. & St. P. Ry. Co., 122 Wis. 423, 99 
N. W. 1034. See also Wolosek v. Chicago & Mil. Electric Co., 158 Wis. 475, 149 N. 
W. 201. 

®Kellogg v. Chicago & N. W. Ry. Co., 26 Wis. 223. 

*See note 27 supra. Only one of the cases there listed involves property injury 
primarily. In the case of Schmeckpepper v. C. & N. W. Ry Co., 116 Wis. 592, 93 
N. W. 533, the plaintiff sued for damage to his lands caused by overflow of a 
steam obstructed by defendants bridge. It was stated that the specific injury 
need not have been within the reasonable anticipation of a prudent man and cases 
of personal injury cited as authority for the statement, one of which is in the 
Same volume and the opinion written by the same judge. 
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bility been avowedly extended to all consequences which are natu- 
ral.** In the case of Brown vs. C. M. & St. P. Ry.,®* the court in 
laying down this wider rule took occasion to remark that, 
The justice and propriety of this rule is manifest, when applied to cases 
of direct injury to the person. 


Many quotations might be given to substantiate the view herein 
maintained but it seems enough has been presented to establish the 
existence of a confusion of ideas and rules of law in the present use 
of the phrase “proximate cause” in this state. With regard to the 
proposed solution, namely, that one rule applies to property injuries 
and the more onerous one to personal injuries, it is interesting to 
note that the measure of damages in actions for breach of contract 
is practically equivalent to the “natural and probable” rule of torts. 
But even in cases of breach of contract, this rule has been found in- 
adequate in cases where the breach of contract has resulted in injury 
to or suffering by a human being. In such cases the legislature*® 
or the courts*’ have seen fit to require the defendant to respond in 
damages for injuries which were not within the contemplation of 
the parties at the time they entered into the contract. This suggested 
line of demarcation between the fields in which these two rules of 
liability are to be respectively applied is, it is submitted, justified by 





*%Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N. W. 901; LeBeau v. Min- 
neapolis St. P. & S. S. Marie Ry. Co., 164 Wis. 30, 159 N. W. 577; Crouse v. Chicago 
& N. W. Ry. Co., 104 Wis. 473, 80 N. W. 752; Brown vy. Chicago M. & St. P. Ry. 
Co., 54 Wis. 342, 11 N. W. 356, 911. See also the leading case of Vosberg v. Put- 
ney, 80 Wis. 523, 50 N. W. 403, where this rule was specifically affirmed for 
cases of intentional injury to a human being. See also McNamara vy. Village of 
Clintonville, 62 Wis. 207, 22 N. W. 472. 

*Supra. 

Statute allowing damages for injury “resulting directly and proximately or 
occasioned by the failure or negligence” of agents of telegraph or telephone com- 
panies with respect to contract to take, transmit or deliver messages. Section 
180.22, subsec. 4 of the Statutes of 1925. See also the provision relating to re- 
covery of damages for mental suffering for failure to deliver a telegram. Section 
180.22, subsec. 5. See, Fisher v. W. U. Tel. Co., 119 Wis. 146, 96 N. W. 545. 

In cases involving the liability of carriers the tendency is to permit recovery 
for personal injuries, whether contemplated or not at the time when the contract 
of carriage was made. See Brown v. C. M. & St. P. Ry. Co., supra, and LeBeau 
v. Minn. St. P. & S. S. M. Ry. Co., supra. Even when sounding in contract the 
courts seem to recognize that the form of the pleading should not determine the 
amount of damages recoverable and allow the larger tort measure, S ee Sedgwick 
on Damages 8th Ed., p. 214. But see to the contrary Walsh v. Chicago M. & St. 
P. Ry. Co., 42 Wis. 23. In contracts of accident insurance, the accidents con- 
templated are held to be those proximately caused which does not seem to be 
limited by the requirement that the injury be within the reasonable anticipation 
of a prudent man. Cary v. Preferred Accident Insurance Co., 127 Wis. 67, 106 N. 
W. 1055. 
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the results in the large majority of the Wisconsin decisions and is 
reasonable and practicable with respect to the customs of social and 
business intercourse. It seems especially appropriate in a state 
in which the slogan of one of the leading political groups is that 
human life and limb should be protected in preference to proprietary 
interests. 

In conclusion then it seems that in an action for damages for 
injuries alleged to have been negligently caused by the defendant, it 
is necessary first to establish that the defendant, or one for whose 
acts he is responsible, has failed to comply with the standard of 
conduct set up by the courts or legislature under the circumstances in 
question. Then it must be shown that the injury has been caused 
by a force which was either solely or partially initiated by this act, 
or that the defendant has created or contributed to a situation which 
he was bound to change or protect and in conjunction with which the 
force in question produced the piaintiff’s injury. If these issues are 
established then the question of the liability for the injury arises; 
and here, it is submitted, the question of which rule will be adopted 
depends upon the nature of the injury of which the plaintiff com- 
plains. The question of negligence is usually left to the jury as a 
separate question of the special verdict but the issue of causation is 
confused with that of liability so that the jury is instructed that 
the injury must be a natural and probable one in order to be proxi- 
mately caused.** This it is submitted is erroneous under the rulings 
of the Supreme Court, when the injury is one to a person. Strictly 
speaking the question of causation is one of fact for the jury but 
the question of liability is one of law. If the jury is to be permit- 
ted to pass upon this matter of law they should be accurately in- 
structed. 

In the quotation from the opinion in the case of Loehr vs. 
Crocker,*® with which this article opened, it was stated that unless 
this so-called element of “proximate cause” were present there 
could be no negligence, actionable or otherwise. While a plaintiff 
may be properly barred from recovering damages for an injury 
from an admittedly negligent defendant, whenever his own conduct 
has been such as to have made him guilty of actionable negligence 
were he the defendant in the action, still it does not necessarily fol- 





*See note 31, supra. 
PEGE WIR. cosccsss » 211 N .W. 299. 
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low that he will be barred from such recovery only when his con- 
duct has been of such a nature. Thus A may be barred from re- 
covering damages for loss of property burned by a fire negligently 
started by adjoining landowner B, because A stood by and did not 
use reasonable means to prevent the destruction which he saw was 
probable ;*° but would A be liable to his adjoining neighbor C if 
he allowed it to burn and the fire negligently started by B reached 
C’s building from A’s house? It is submitted that A is properly 
barred in any action against B but that he owes no such duty 
to C as to make his liable to respond in damages for failure to 
actively protect his own property. Therefore, even if the equi- 
vocal use of the phrase “proximate cause,” including as it does 
the concepts of causation and of liability, is too firmly entrenched 
to be replaced by a more precise term, still it seems erroneous 
to require the element of proximate cause, at least in the sense in 
which it is employed when referring to actionable negligence, to 
be incorporated as a sine qua non of contributory negligence. 


MAxwWELL H. Herriott. 





“Pribonic v. Fulton, 178 Wis. 393, 190 N. W. 190. 
































UPHOLDING THE LAW AND ADMINISTERING JUSTICE 


From time to time in both trial and appellate courts impassioned 
appeals are made in which the court is implored “to do justice” in 
that particular case. These appeals are made under circumstances 
that clearly indicate that in the mind of the advocate there is a con- 
flict between an applicable rule of law and what is ordinarily called 
the “justice of the case” and that the advocate asks the court to dis- 
regard the law and “do justice.” If there are areas in which law 
and justice are exclusive one of the other, what then is the duty of 
the judge in cases lying within such area? Should he disregard 
plain established rules of law and arrive at a just result in a par- 
ticular case or should he apply rules of law and announce a de- 
termination which works injustice? In most jurisdictions in this 
country judges are required when they enter upon the duties of 
their office to subscribe to an oath which in one form or another 
binds them to uphold the law and administer justice. If the two 
things are inconsistent, has not the judge undertaken to do an im- 
possible thing? If a question involving the duty of a judge under 
the premises be propounded to an intelligent and well informed 
layman he will readily answer that the judge should follow the 
law and not attempt to do justice, but when the rule is applied te a 
particular case he is then clearly of the opinion that it is the duty 
of the judge to do justice. What should the judge do? 

By law in this connection is meant established law,—law that has 
been declared either by court or legislature. When the judge in 
the exercise of judicial power seeks to discover law or to extend 
already established principles of law into a new field or to interpret 
a legislative enactment which is ambiguous and uncertain it is the 
duty of the judge to “balance all his ingredients, his philosophy, 
his logic, his analogies, his history, his customs, his sense of right, 
and all the rest, and adding a little here and taking out a little there, 
to determine, as wisely as he can, which weight shall tip the scales.’’* 

We shall therefore drop from our consideration all cases except 
those where the applicable rule of law has been discovered and de- 
clared by authority. 





1Cf. Austin & Northwestern R. Co. v. Cluck, 97 Tex. 172, 64 L. R. A. 494 77, S. W. 
403 (1903). 
*Cardozo, THe NATURE OF THE JUDICIAL Process, p. 162. 
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It is comparatively easy to mark the boundaries of the law but 
much more difficult to define justice and mark out its boundaries. 
Judge Emery says that “human justice consists in securing to each 
individual as much liberty of action in the exercise of his physical 
and mental powers and as much liberty to enjoy the fruits of such 
action as is consistent with like liberty for other individuals, and 
with such restrictions only as are necessary for the welfare of so- 
ciety as a whole without discrimination for or against any individ- 
ual.””* 

Or, in other words: “Justice is the equilibrium between the full 
freedom of the individual and the restrictions thereon necessary for 
the safety of society.’* 

These definitions and the learned discussion of the author help 
us forward however very little. How are we to determine when 
individual freedom and social welfare are in equilibrium? Must 
we not in making that determination have resort to some already 
existing standards? How are we to determine when individual 
liberty should be restricted for the benefit of society? How is the 
determination to be made, by popular referendum, by legislative 
action, or by the judicial process? Manifestly, it is not justice 
as Judge Emery defines it that a judge undertakes to administer. 
Justice as he defines it is rather “justice according to law,”® and in- 
cludes judicia! justice, legislative justice, administrative justice and 
executive justice. 

Kant defined justice as “the sum of the circumstances under which 
the will of the one may be reconciled with the will of the other in 
accordance with the universal rule of freedom.’ Kant’s conception 
of justice is individualistic.’ 

Stammler defines justice as the “conception of perfect harmony 
in the infinite whole of all conceivable will contents” and adds: 
“The content of a particular law would then be fundamentally right, 
if it fitted harmoniously, as far as one can see, into that totality of 
aims.’ 





*Emery, CONCERNING Justice, p. 164. 

‘Ibid, p. 57. 

5’Pound, Justice According to Law, 13 Cotumpia Law Review, p. 696 (1913). 

®°METAPHYSISCHE ANFANGSGRUENDE DER RECHTSLEHRE, Ein. p. XXXIII. 

"Pound, The Scope and Purpose of Sociological Jurisprudence, 25 Harvarn Law 
Review, p. 151 (1911). 

*See 21 MicuicaAN Law Review, p. 887. 
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Contrasting these definitions we observe that there are two con- 
flicting ideas or notions of justice in one of which the rights of the 
individual is emphasized while in the other the social ideal is dom- 
inant. 

Stammler discusses in “The Theory of Justice” the relation of 
justice through law to the theory of morals, to natural law or rea- 
son, to mercy, and to the idea of right. He says: “Every individual 
living in society must be viewed from two standpoints; first from 
that of the individual in as far as he is an individual, or second, from 
that of the community of individuals and their common aims.” 
Stammler’s work is so important as to create a new point of de- 
parture in the philosophy of law.® He holds that the ideal of abso- 
lute justice cannot be wholly realized and that that law is just which 
for a given time and place most nearly approaches the ideal absolute. 
He says further: “The result of investigation in the philosophy of 
law is that the compulsory character of law as such, irrespective of 
its content, is universally well founded because law is the neces- 
sary condition for organizing uniformly the social life of man.”’!° 
“Nor is the idea of law invalidated by the possibility that a given 
body of law may so completely miss the element of justice in its 
enactment that we can scarcely recognize the essential tendency 
toward just regulation which is inherent in it.... Despite the possi- 
bility of rude and perverted social conditions, the tendency toward 
justice must be regarded as a necessary criterion of the social life of 
humanity. To be sure, we may find particular examples in history 
of stunted and undeveloped phenomena. But these can never des- 
troy the universal attribute of all legal content, namely, the progress 
of law in its striving after justice. For it is only when we think of 
it in this way that we can justify the claim of law to enforcement.” 

If then law is a necessary condition of the development of co- 
operative effort or concert of common aims, which is the main 
factor in the growth of what we call civilization, it must be so laid 
down and administered as to stimulate and encourage co-ordinated 
activity in the greatest possible number of persons constituting the 
society which it governs. For example, if the head of the family 
when he leaves his home fears that he will find it plundered and 
destroyed upon his return, his efforts must be largely limited to the 





*Pound, 25 Harvarp Law Review, p. 153. 
*Stammier, The Theory of Justice, p. 23. 
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defense of his home. If the industrious, foresighted members of 
society cannot enjoy the fruits of their labor and frugality, they will 
cease to exert themselves beyond the point necessary te provide the 
necessities of life. Therefore the idea of protection to the home and 
to accumulated earnings were the chief concern of the lawmakers in 
all primitive societies. By limiting the freedom of the marauder the 
liberty of all others was enlarged and society as a whole benefitted. 
Using the language of Judge Emery, an equilibrium between the 
full freedom of the individual and the restrictions thereon necessary 
for the safety of society is more nearly attained by law. In order 
to promote individual freedom, stimulate individual effort, the law 
must be certain and ascertainable.! The community must have 
confidence in the stability as well as the justness of law. The ad- 
vance of peoples in economic welfare within national boundaries has 
as a rule been directly proportionate to their regard for and observ- 
ance of law. It is difficult to say whether advance in economic wel- 
fare has preceded or followed the development of law.’* Their 
development has been in the main concurrent and interdependent. The 
development of law has also been conditioned by the ethical ideas 
obtaining at the time and in the place it was declared.** When the 
freedom of the individual was deemed to be in certain particulars 
inconsistent with the general welfare and was therefore limited by 
a rule laid down by the lawmaking power, one rule of individual 
conduct was substituted for another. It could not be otherwise in 
any society than that there would be varying opinions among its 
members as to whether or not a particular restriction was necessary 
and proper for the time and place. In applying the rule of law 
laid down the administrator was regarded by those whose freedom 
was restricted as doing injustice, that is depriving them of a recog- 
nized right according to prior standards; by those in whose interest 
the rule was made he would be regarded as doing justice by apply- 
ing the rule of conduct laid down to promote the welfare of the 
group as a whole. The lawmaking authority might be in error and 
the rule laid down might operate to restrict individual freedom 
and yet not advance the general welfare, still as Stammler says, the 
enforcement of the law as laid down would be a step in the direction 





“Coudert, Certainty and Justice, 14 Yate Law Journat, p. 361. 
“Pound, INTRODUCTION To PHILOSOPHY oF Law, p. 59 et seq. 
“Pollock, JURISPRUDENCE, ETHICS AND Morats, p. 287. 
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of ultimate justice. The validity of an idea cannot in many cases be 
tested by any other than the trial and error method. The layman 
readily agrees as an abstract proposition that the judge should up- 
hold the law but he feels when the rule is applied in a concrete case 
that the law should be set aside and justice should be done. In the 
abstract he views it, albeit unconsciously, from the standpoint of the 
general welfare; in the concrete case he sees it operating contrary 
to his own notions of right and wrong. He reaches different results 
because he views the matter from different standpoints. 

A rule of law then is a step toward justice and because law is a 
necessary means for organizing uniformly the social life of man, he 
who upholds, applies, or administers the law at the same time ad- 
ministers justice. This gives to the term “justice” a different conno- 
tation than it has ordinarily in the mind of the layman. The average 
layman gives little consideration to the social aspects of the ad- 
ministration of law. He sees it applied only in particular cases 
and thinks of it ordinarily only in that relation. He agrees that the 
law should be certain but feels that it should not be so certain and 
definite as to work a result out of harmony with what he regards 
as fair and just. He does not in a particular case recognize the 
social function of the administrator of the law but regards him 
rather as an umpire called upon to decide a dispute between two 
individuals. No doubt many lawyers have the same view. It is 
true that the administrator of the law is an arbiter but he is some- 
thing more than that. The judge upon the bench is the representa- 
tive chosen by society itself to administer the law in the never end- 
ing struggle for justice. It is only when the judge ceases to be an 
administrator of the law and becomes a law maker that he is called 
upon to consider the moral or ethical qualities of the result of his 
deliberations. 

Respecting the administration of justice there are two opposing 
fundamental concepts which have in practice produced two methods 
of administration. For convenience one may be called the discre- 
tionary and the other the legalistic method. In some societies jus- 
tice is administered almost entirely in the discretion of the magis- 
trate whether he be priest, judge, patriarch, emperor or what not. 
The administration of justice by the legalistic method—that is 
justice according to law—requires that justice be administered by 
established rule with but little if any recourse to the discretion of the 
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judge and hence with little regard to the judge’s notion as to what 
should be done to do justice in a particular case. The legalistic 
method requires so far as possible that all rules to be applied by 
the judge are to be laid down in advance. The discretionary method 
is the one employed almost universally in oriental countries. It is 
not and never was wholly discretionary but discretion on the part of 
the administrator is the dominant feature of the system. A citizen 
might guess but he could never know what rule would be applied to 
his case because it rested with the judge to declare the rule. 

The discretionary method of administering justice has always 
been more or less abhorrent to Anglo-Saxon peoples. They natural- 
ly resent the idea that there shall be lodged anywhere the authority 
to declare the legal quality of an act by rule formed after the com- 
mission of the act. The provisions contained in our constitutions 
relating to ex post facto laws and the reluctance of courts to hoid 
statutes retroactive are eloquent witnesses of the feeling of re- 
pugnance to rules made to fit situations resulting from past events. 
The legalistic method has a definite tendency to develop into a hard, 
rigorous and inflexible system with little power of adaptation to 
changing conditions of society and so becomes too legalistic. As a 
means of correction equitable actions were introduced by means of 
which an appeal was made to the conscience of the chancellor and 
the element of discretion which was never entirely absent was there- 
by greatly enlarged. But the common law lawyers resented this 
modification because it was said the foot of the chancellor might 
correspond too closely to the foot of Charles I;'* that is, the chan- 
cellor might be governed in the exercise of his discretion by the 
royal will rather than by the enlightened dictates of his own con- 
science. While appeals are still made to the conscience of the chan- 
cellor the equitable powers of the courts are now exercised in accord- 
ance with a set of rules almost as rigid and inflexible as the common 
law itself.*® 

Is the judge then never to sacrifice mechanistic certainty of the 
law in order to arrive at a just result in a particular case? It has 
often been pointed out that in the various systems of law with which 
we are familiar there has been a swing from the legalistic method 
on the one side to the discretionary on the other—now one and now 





4Pollock, Essays IN THE Law, p. 194. 
Ibid, p. 181 et seq. 
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the other having the greater emphasis. Where then is the true 
boundary between the two fields and how is it to be discovered? As 
Stammler points out it can never be a fixed line nor can a particular 
segment of the line, if it be once located, long remain fixed. Law is 
an enforceable rule of conduct applied to individuals for the benefit 
of society. The rights of individuals so-called are protected because 
it is believed that social welfare is thereby advanced. Society is a 
) growing, changing, expanding thing; therefore rules of conduct can- 
not remain firm, unyielding and unchangable.*® 


Under our government, where the lawmaking power is vested in 
legislative bodies, if the judge is to administer justice in the larger 
sense he has no option but must apply a plain, established rule of 
law in a particular case although the result in that case may not 
conform to his idea of what a just result should be. For example, 
the statute of frauds provides that no contract for the sale of goods 
of the value of fifty dollars or more shall be enforceable unless it 
be in writing. Two cases come before the judge, one in which the 
value of the goods involved is $49.00 and the second, in which the 
value of the goods is $51.00. Except for the value of the goods the 
cases are exactly alike. In each case the contract is clearly estab- 
lished and in each case but for the statute the seller would be en- 
titled to recover. Yet the judge must grant relief in one case and deny 
it in the other because the lawmuaking power has prescribed the rule 
which shall govern the case. It may be said that this is a plain case, 
yet the case is no plainer than other cases where the applicable rule 
conflicts with the judge’s notions of what constitutes abstract jus- 
tice. The facts are simpler but the principle is the same in every 
case. Although apparent injustice may be done in a particular case, 
if the judge disregards the statute or the established rule, no one can 
know until he applies to the court in what case the statute will be 
enforced and in what cases it will be set aside. Under such circum- 
stances the law would afford the parties no means of ascertaining 
their rights. Certainty would be sacrificed to expediency. The re- 
sult would rest wholly within the breast of the judge. In a particular 
case, the judge might do what he thought to be just but in a larger 
sense, having regard to the welfare of society as a whole, he would 
according to our standards be doing injustice rather than justice. 








Ewing, The New Legal Justice, 24 Yate Law Review, p. 441. 














216 WISCONSIN LAW REVIEW 


It is the failure to recognize the social consequences of an inten- 
tional departure from clearly established law that leads advocates 
to plead for a departure from the law’and the doing of justice in a 
particular case. When an ambiguous statute is before the court for 
consideration and the court must discover the legislative intent, a 
different situation exists. When the court is called upon to extend 
a rule of law, or to make a new application of established principles 
or to determine which particular rule is applicable to a particular 
state of facts, the court may and should as Judge Cardozo points 
out, exercise not an arbitrary but an informed, wise and just discre- 
tion. Judges do make as well as declare law but the making of law 
is not their primary function. A judge’s refusal to apply a declared 
applicable rule of law because the result does not conform to his 
notion of what constitutes justice in a particular case is not to do 
justice but to deny justice. 

In the larger and truer sense, the judge in applying the estab- 
lished rule of law, administers justice and does one thing, not two, 
thus consistently discharging the obligation assumed by him when 
he took an oath to uphold the law and administer justice. 


Marvin B. ROSENBERRY. 
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YarR HEARING IN DEPORTATION PROCEEDINGS.—It is well settled that Con- 
gress has the absolute power to deport aliens for any reason it sees fit. This is 
a right that is inherent in sovereignty, and the definition of the grounds upon 
which they may be deported is within the power of Congress and is not subject 
to review by the courts. Fon Yin Ting v. United States, 149 U. S. 698, 13 
S. Ct. Rep. 1016; Turner v. Williams, 194 U. S. 289, 24 S. Ct. Rep. 719; 
United States v. Bitty, 208 U. S. 391, 28 S. Ct. Rep. 396. Furthermore, the 
power is vested in Congress to prescribe the procedure to be follower, the 
only limitation being that the alien to be deported must be accorded due pro- 
cessoflaw The Immigration Act lays down the general rules of procedure, 
but the details are left to the Department of Labor or the immigration 
officials. The courts hold that the provisions of the law and the rules of the 
Department of Labor must be followed by the subordinate officials or the 
alien has been denied a fair hearing. In Ex parte Radivoeff, 278 Fed. 277, the 
court said’ that the departmental rules so far as they are consistent with 
law are themselves law and binding on the government officials, and that 
a compliance with them is essential to due process of law. 

If the case is one of which the administrative officers have jurisdiction, 
and if a fair hearing has been given the alien, the courts will review only for a 
few special reasons. Jurisdiction in the executive department exists only if 
the person arrested is an alien. The claim of citizenship is one ground upon 
which the courts will review the action of the administrative body. Hence, 
the jurisdiction of the Department of Labor may be tested by habeas corpus 
where the prisoner claims citizenship and makes a showing that his claim is 
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not frivolous. In Ng Fung Ho v. White, 259 U. S. 276, 42 S. Ct. Rep. 492, 
the court said that if he can set up a real claim to citizenship he is entitled 
to a judicial determination of his claim. ‘See also Lew Shee v. Nagle, 7 Fed. 
(2d) 367. 

It is settled that the finding of facts of the department or subordinate 
officers is conclusive upon the courts. Zakonaite v. Wolfe, 226 U. S. 272, 
33 S. Ct. Rep. 31. The courts will not reverse merely because from the 
record they might have weached a different conclusion. United States, ex. 
rel. Barlin v. Rodgers, 191 Fed. 970, 112 C. C. A. 382. It must clearly ap- 
pear that the finding was not supported by the evidence. Geigow v. Uhl, 239 
U. S. 3, 36 S. Ct. Rep. 2. While the courts will not interfere if the hearing 
has been fair, Bugajewits v. Adams, 228 U. S. 585, 33 S. Ct. Rep. 607, they 
will review on habeas corpus when the hearing has not been fair. Fong Yue 
Ting v. United States, 149 U. S. 730, 13 S. Ct. Rep. 1016; Wong Wing v. 
United States, 163 U. S. 236, 16 S. Ct. Rep. 977; Chin Yow v. United States, 
208 U. S. 8, 28 S. Ct. Rep. 201. The courts will also review for an error of 
law by the administrative officers. In Davie v. Manolis, 179 Fed. 819, the 
court said that the decision of a question of law or the interpretation of a 
statute cannot be left finally with the executive officer, but that the ultimate 
decision must be in the courts. Accord, Colyer v. Skeffington, 265 Fed. 17. 

Perhaps the most frequent cases in which the courts review the actions of 
the executive officers in deportation proceedings are where a claim is made 
that the hearing was not fairly conducted. In deciding what in the nature 
of a hearing meets the requirement of due process, the courts have first 
of all defined the proceedings as a civil action. In Zakonaite v. Wolfe, supra, 
the court stated that the proceedings to enforce regulations under which an 
alien may continue to reside in the United States is not a criminal proceeding 
within the meaning of the Fifth or Sixth Amendments to the Federal Con- 
stitution. Accord, Fong Yue Ting v. United States, 149 U. S. 730, 13 S. Ct. 
Rep. 1016; Wong Wing v. United States, 163 U. S. 236, 16 S. Ct. Rep. 977. 
Such proceedings are merely to determine whether the conditions exist under 
which an alien may be deported. Siniscalchi v. Thomas, 115 C. C. A. 501, 
195 Fed. 701. In the last mentioned case the court held that a certificate 
from the alien’s country showing that he has been convicted of rape is enough 
to show that he has been convicted of an infamous crime. In hearings before 
the Immigration Commissioner or before the Secretary of Labor, the strict 
rules of judicial procedure do not apply, and a departure therefrom does not 
make the hearing unfair. In United States, ex. rel. Reiman v. Martin, 193 
Fed. 795, it was held that formal pleadings were not required. Neither need 
the rules of evidence be followed with the same strictness as in judicial 
proceedings. United States, ex. rel. Georgian v. Uhl, 271 Fed, 676; 
Svarney v. United States, 7 Fed. (2d) 515. In Moy Yoke Shue v. Johnson, 
290 Fed. 621, a statement made by a third person in a similiar proceeding 
two years before was admitted, although the court said this would not have 
been admissable in a court of law. Neither is the admission of hearsay 
evidence objectionable. Morrell v. Baker, 270 Fed. 577; United States, ex. rel. 
Ross v. Wallis, 297 Fed. 401. Hearsay affidavits are also admissable when 
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the alien had an opportunity to cross-examine the party making them. United 
States v. Uhl, 226 Fed. 38. Neither the inclusion of letters and memoranda 
in the report to the Commissioner of Immigration which were not introduced 
at the hearing, nor the inclusion of an irrelevant statement in the record, 
make the hearing unfair when there is other evidence to support the finding. 
Chin Shue v. White, 273 Fed. 801. 

It has also been held that defects and irregularities in the warrant of arrest 
for deportation are not fatal to the hearing. In Kush v. Davies, 3 Fed. (2d) 
273, it was held that the use of blank forms of warrants and failure to 
change the forms to fit the particular case were not material as long as 
sufficient grounds for detention were shown. See also Ex parte Guest, 287 
Fed. 884. In Ex parte Hamaguchi, 161 Fed. 971, the fact that the warrant 
charged the alien with having “entered without inspection” instead of with 
“being unlawfully within the United States,” did not make the hearing un- 
fair regarding the latter charge. See also Siniscalchi vy. Thomas, supra. 

Neither need the protections to persons accused of crime be observed with 
strictness in deportation proceedings. Failure of aliens to answer questions 
may be held to warrant the inference by the Secretary of Labor that they 
are undesirable citizens. Mahler v. Eby, 264 U. S. 32, 44 S. Ct. Rep. 283. 
Statements made voluntarily to officers either before or after arrest are ad- 
missable. United States v. Hung Chang, 134 Fed. 19. In Ex parte Caminita, 
291 Fed. 913, it was held that the mere fact that evidence was obtained by 
unlawful search will not make the hearing unfair if there was sufficient other 
evidence to support the finding. The court, however, said that the finding 
would not have been upheld upon such illegally secured evidence alone. A very 
unusual case is that of Rousseau v. Weedin, 284 Fed. 565. Here the alien 
was serving a sentence in a state penitentiary for the commission of a crime. 
The hearing was held in the penitentary. The court said that this alone did 
not imply that the hearing was unfair. 

However, the proceedings, although summary in character, must afford the 
alien a fair opportunity to establish his right to remain in the United States. 
If such fair opportunity has not been accorded him he has not had due process 
and he may avail himself of habeas corpus for relief. While, as before 
stated, the strict rules of criminal procedure need not be followed, the courts 
hold that the administrative officers may not disregard the fundamental 
principles of due process. In United States ex rel. Huber v. Sibray, 178 Fed. - 
150, the alien was given no notice of the hearing and no chance to be present. 
The court held that the proceedings were improper. In Ex parte Radivoeff, 
278 Fed. 227, the court specifies the essentials of what constitutes a fair hear- 
ing. It said that the warrant of arrest must be issued on probable cause 
supported by oath or affirmation, the alien must not be compelled to testify 
against himself, the hearing must be public and not quasi-secret, the alien 
must be shown the evidence on which the warrant was issued, he must be 
given time to secure counsel, and the testimony of witnesses can only be in- 
troduced if the alien is given the right of cross-examination. Accord on the 
right of cross-examination, Svarney v. United States, 7 Fed. (2d) 515. In 
United States, ex. rel. Bosny v. Williams, 185 Fed. 598, an alien after arrest 
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was influenced and intimidated by an immigration inspector so that he did 
not get counsel. The court said a fair hearing had been denied. In Ex parte 
Avakian, 188 Fed. 688, the court held that failure to show the warrant of 
arrest or the papers on which it was issued to the alien or her counsel made 
the hearing irregular. However, it was held that she could be kept in 
custody until the officers could hold another hearing in full compliance with 
the rules. 

It is thus apparent that while a hearing in order to be fair need not conform 
to the strict rules of judicial procedure, nor respect all the constitutional 
guaranties of the citizen, yet the fundamental rights and the fundamental 


principles of due process of law must not be violated. 
C. E. Fuerna. 


VENDOR AND PuRCHASER—DECREE IN VENDOR'S SUIT FOR SPECIFIC PER- 
FORMANCE.—In Taft v. Reddy, £94 Wis. Ei bn 210 N.W. 364, plaintiffs were 
vendors and defendants vendees under a land contract. The purchase price of 
$28,000 was to be paid $1,000 down, $1,500 in six months, and the balance of 
$25,500 in ten years. The contract provided that if the vendees were in 
default the whole amount should be due and payable. There was, however, 
no forfeiture clause such as is frequently found in land contracts, by the 
terms of which all payments made by the vendee might be declared forfeited, 
and the contract at an end. The vendees having failed to perform, plaintiffs 
began an action to recover the balance of the purchase price, tendered a deed 
in court, and prayed that the entire sum be declared due and payable and 
that on failure to pay the purchase price within a reasonable time to be fixed 
by the court, the court should direct a sale of the lands to pay said purchase 
price and interest, and enter a deficiency judgment for any unpaid balance. 
The trial court found for the plaintiffs, but instead of decreeing a sale of the 
land, decreed that the vendees’ interest should be sold, which plaintiffs bought 
for $16,000, and entered judgment against defendants for the remainder. 
Defendants appealed and the supreme court reversed the judgment, holding 
that while plaintiffs were entitled to specific performance, the procedure fol- 
lowed was erroneous, saying, “It is not the interest of the vendees in the 
premises that is to be sold, but the land itself.” 

It is well settled, both in Wisconsin and in the great majority of jurisdic- 
tions, that a vendor of land is entitled to specific performance as well as the 
vendee. 5 Pomeroy on Equity JurIsprupENCE (4th ed.) sec. 2169; Gates 
v. Parmley, 93 Wis. 294, 66 N.W. 253; Curtis Land & L. Co. v. Interior Land 
Co., 137 Wis. 341, 118 N.W. 853; Heins v. Thompson & Flieth Lbr. Co., 165 
Wis. 563, 163 N.W. 173; Kipp v. Laun, 146 Wis. 591, 131 N.W. 418; 36 Cyc. 
565. The reason usually given is the doctrine of mutuality. Kipp v. Laun, 
supra; 41 Am. Law Reg. 86. 

It seems now well established in Wisconsin that a vendor, upon the breach 
by the vendee of the conditions of a land contract, may have an election of 
three alternative courses of action: (1) He may elect to declare the contract 
at an end; (2) he may elect to sue for the unpaid purchase money; and (3) 
he may elect to sue for specific performance. And it seems there is a fourth 
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alternative, in that he may claim a strict foreclosure. Shenners v. Pritchard, 
104 Wis. 287, 80 N.W. 458; Foster v. Lowe, 131 Wis. 54, 110 N.W. 829; 
Oconto Co. v. Bacon, 181 Wis. 538, 195 N.W. 412, 40 A. L. R. 175; Harris 
v. Halverson, —— Wis. ——, 211 N.W. 295. It is clear that these remedies 
are inconsistent and that the election and enforcement of one waives the others. 
Button v. Schroyer, 5 Wis. 598; Baker v. Beach, 15 Wis. 99; First Nat. 
Bank v. Agnew, 45 Wis. 131; Oconto Co. v. Bacon, supra; Kunz v. Whitney, 
167 Wis. 446, 167 N.W. 747. It has not been clearly decided in just what 
cases these remedies are truly elective. 

A case of strict foreclosure was Button v. Schroyer, 5 Wis. 598, where the 
supreme court reversed a decree of foreclosure and sale as in the case of a 
mortgage, and held that the proper decree was that the money be paid within 
such reasonable time as the court should direct, or the vendee be foreclosed 
of his equity. The time which is allowed the vendee to redeem is somewhat 
within the discretion of the court, but must be reasonable. See Dickson v. 
Loehr, 126 Wis. 641, 106 N.W. 793, 4 L. R. A. (N. S.) 986, where a period 
of ten days was held unreasonable, and the time increased to six months. 
Other cases of strict foreclosure are Baker v. Beach, supra, and Kunz vy. 
Whitney, supra. 

Although the court in the principal case said that the remedy of a strict 
foreclosure is included as one of the remedies which the vendor has when 
he declares the contract at an end, it seems that in practical effect there is a 
substantial difference between declaring the contract at an end and claiming 
a strict foreclosure. The case of Oconto Co. v. Bacon, supra, illustrates this 
difference. The vendee there never having performed, plaintiff, who was the 
vendor, notified defendant vendee that he declared the contract at an end, 
then sued to quiet title. The judgment differed from one of strict foreclosure 
in that no time was allowed by the court for the vendee to perform before 
being foreclosed of his equity. 

Cases in which legal actions to recover unpaid purchase money were al- 
lowed are: First Nat. Bank v. Agnew, supra; Shenners v. Pritchard, supra; 
and Foster v. Lowe, supra. In such cases it is not necessary for the vendor 
to tender a deed in court as a condition precedent to recovery. 

We come now to the question of what relief a vendor is entitled to, where, 
as in the principal case, he elects to treat the contract as still in force, and 
to sue for specific performance. In Heins v. Thompson & Flieth Lbr. Co., 
supra. it was said, “In practice, payment of the purchase money is generally 
enforced by the sale of the land to satisfy the amount due for purchase money 
and costs, and a judgment for the deficiency, if any, enforceable by execution.” 
And in 5 Pomeroy on Eguity JurispruDENCE (4th ed.) sec. 2286, “Most 
jurisdictions, however, do not decree a strict foreclosure, but instead decree 
that if the purchase. money is not paid within a time set by the court, the 
property shall be sold, and the vendor’s interest satisfied out of the proceeds.” 
Thus a judgment as requested by the plaintiff in the principal case would have 
been proper and in accord with the weight of authority. The vendees’ rights 
in the land would be protected because they would be given an opportunity to 
pay the purchase price and take title; and the vendors’ rights under the contract 
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would be preserved, as they would be given a decree for the payment of the 
full purchase price, with a right to collect it out of the land. This gives to 
them, as far as practically possible, the “benefit of the contract with the 
vendees. This procedure is approved in Harris v. Halverson, supra, where 
it is said that such remedy survives against the vendee’s estate, but that no 
deficiency judgment can be had unless claim is made within the time set by the 
probate court for the filing of claims. 

However, a number of courts have held that the vendee’s interest is the 
interest that is to be sold to satisfy the vendor’s claim. Abbott v. Moldestead, 
74 Minn. 293, 77 N.W. 227, 73 Am. St. Rep. 348, where the court said, 
“Equity regards the vendee as the beneficial owner of the premises, even 
though he has not paid the purchase price; and the vendor may proceed to 
enforce specific performance by such suit, whereby the vendee’s equitable 
estate under the contract is sold in pursuance of a judicial decree which 
will operate as an assignment of the vendee’s rights under the contract, and 
whereby it would not operate as a cancellation of the contract itself.” Quoted 
in Freeman v. Paulson, 107 Minn. 64, 119 N.W. 651. The vendee’s interest 
was also sold in Ferguson v. Blood, 152 Fed. 98; Walker v. Casgrain, 101 
Mich. 604, 60 N.W. 291; and Huffman v. Cauble, 86 Ind. 591; (statutory). 
No case has been found in which the reasons have been given why the vendee’s 
interest rather than the land itself should be sold in an action by the vendor 
for specific performance, and it seems that the correct procedure has been 
outlined by the court in the principal case. 

The court suggests a situation in which a sale of the vendee’s interest might 
be proper, that is, suppose the purchase price to be $100,000, of which $75,000 
has been paid, and a payment of $5,000 due. Specific performance of the $5,000 
payment might be decreed and enforced by a sale of the vendee’s interest. But 
if such procedure were carried out, assuming that the sum above mentioned 
represents the value of the land, a purchaser of the vendee’s interest would 
pay not to exceed $75,000, $5,000 of which would go to the vendor. Then the 
purchaser would have the right to take title on the payment of $20,000 making 
the total cost $95,000, and the benefit of the $5,000 payment would be lost 
to the vendee simply because of the form of the decree. Thus such a decree 
should be held erroneous. The question is similar to that of the right of a 
mortgagee to purchase the interest of the mortgagor at execution sale, where 
the mortgagee has recovered judgment for money loaned on the mortgage. 
Atkins v. Sawyer, 1 Pick. 351, 11 Am. Dec. 188, and note. 

On principle, it seems that the tendency should be away from strict fore- 
closures and toward the relief granted in suits like the present one. Such 
a decree adjudges more fairly the respective legal and equitable rights of 
vendor and vendee in the land and under the contract, for practically the 
vendee, especially where he has paid a substantial part of the purchase money, 
is the owner of the land, and the title is retained by the vendor simply as 
security for the payment of the balance. In Ferguson v. Blood, supra, it was 
said, “Where the title is retained by the seller as security for the payment of 
the debt, the security is, in this country, very generally regarded as possessing 
all the essential features of a mortgage, and the vendor standing for all 














NN ee ee EE 











NOTES—RECENT CASES 





223 


practical purposes as a mortgagee in relation to the vendor.” Likewise in 
Harris v. Halverson, supra. 
R. WortH VAUGHAN. 


ELIGIBILITY OF FRATERNITIES TO EXEMPTION FROM THE Property TAX 
UNDER THE WIscoNsIN StatuTEs.*—Section 70.11 Wis. Stats. 1925 provides 
as follows: “The property in this section described is exempt from taxation, 
to wit: 

“(4) Personal property owned by any religious, scientific, literary, educa- 
tional or benevolent association, or by fraternal societies, orders, or associa- 
tions operating under the lodge system, used exclusively for the purposes of 
such association, and the real property necessary for the location and con- 
venience of the buildings of such association and embracing the same, not 
exceeding ten acres; provided such real or personal property is not leased or 
otherwise used for pecuniary profit. . .” 


Whether the property of college fraternities is entitled to exemption from 
the property tax under this section of the statutes is a question which has oc- 
casioned considerable discussion and no little concern in the city of Madison 
where such property constitutes a substantial item on the assessment rolls. 
As yet the problem has not been submitted to a Wisconsin court and the de- 
cided cases in other jurisdictions are few in number and offer but little assist- 
ance. 


Attempts have been made to lay down a general rule on the question. One 
authority says: “The chapter-houses of college fraternities being independent 
as regards their ownership, occupation and control from the colleges at which 
they are located and used chiefly as homes or club-houses for their members 
are not exempt from taxation.” 37 Cyc. 938. An examination of the cases, 
however, discloses that such a rule is not sustained in its full scope. A more 
accurate statement is found in 26 R. C. L. 323 where it is said: “Ordinarily, 
a college fraternity house in which the members of the society live and have 
their meals is not exempt, even if some literary and educational work is done 
therein. When, however, a statute specifically exempts a college society house 
such a house is exempt even if the legal title is in a corporation and not in 
the society.” The true rule, if it may be so designated, is found in Ann. Cas. 
1918E 278: “The exemption of college fraternities from taxation depends 
upon the construction of statutes.” 


It has been uniformly held that fraternities cannot claim exemption as “lit- 
erary”, “scientific”, or “educational” institutions. Inhabitants of Orono v. 
Sigma Alpha Epsilon Society, 105 Me. 214, 74 Atl. 19; Inhabitants of Orono 
v. Kappa Sigma Society, 108 Me. 320, 80 Atl. 831; Phi Beta Epsilon Corpora- 
tion v. Boston, 182 Mass. 457, 65 N.E. 824; People ex rel. Delta Kappa Epsi- 
len Society of Hamilton College v. Lawler et al., 74 N.Y. App. Div. 553, 77 
N.Y.S. 840 (reversing 36 Misc. 594, 73 N.Y.S. 1082, and affirmed in 179 
N.Y. 535, 71 N.E. 1136). Similarly, fraternities have been excluded from an 





*This article purports to consider its subject generally and is not predicated upon any particu- 
lar decision. All italics are the author's? 
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exemption of property used “exclusively for school purposes.” Knox College 
v. Board of Review, 308 Ill. 160, 139 N.E, 56. 

On the other hand, where fraternity property has been expressly exempted, 
the statutes have been applied and sustained. State ex rel. Daggy v. Allen, 189 
Ind. 369, 127 N.E. 145 (despite the fact that the constitution authorized only 
the exemption of property used for “educational or literary” purposes) ; Kappa 
Kappa Gamma House Association v. Pearcy, 92 Kan. 1020, 52 L.R.A.N.S. 995, 
142 Pac. 294. 

The case most closely in point is that of Beta Theta Pi Corporation v. 
Board of Commissioners, 108 Okla. 78, 234 Pac. 354. The property of a chap- 
ter of a typical national college fraternity was there held exempt under the 
following statutory provision: “all real estate belonging to fraternal orders or 
societies, on which is erected a building occupied wholy or in part by the 
fraternal order or society owning the same, shall be exempt from taxation, 
either directly or indirectly, and the renting of any portion of such building 
shall not subject such real estate to taxation: Provided, the net proceeds de- 
rived therefrom shall be devoted exclusively to benevolent or charitable pur- 
poses.” The court remarked that it did not consider its decision dependent 
upon liberality of construction. The decision is authority for including college 
fraternities within the category of “fraternal orders or societies”, which, it 
will be noted, are the words used in the Wisconsin statute under consideration. 
With such construction there can be no quarrel. 

Conceding then, that college fraternities are “fraternal orders or societies”, 
the question remains, are such organizations “operating under the lodge sys- 
tem?” Search of the authorities has failed to disclose a judicial interpreta- 
tion or construction of this terminology. The same words appear at three 
different places in the Act of Congress of February 26, 1926 (Revenue Act 
of 1926). “Title II. Income Tax, Part II, Deductions Allowed Individuals, 
Sec. 214 (10) Contributions or gifts made within the taxable year to or for 
the use of: (E) a fraternal society, order, or association, operating under the 
lodge system... .” “Title V. Tax on Admissions and Dues, Sec. 501... . 
Provided, That there shall be exempted from the provisions of this section all 
amounts paid as dues or fees to a fraternal society, order, or association, 
operating under the lodge system, or to any local fraternal organization among 
the students of a college or university.” The specific mention of “local” col- 
lege fraternities would indicate the legislative opinion to have been that the 
general exemption included national college fraternities as “operating under 
the lodge system.” “Title II. Income Tax, Part III. Corporations. Sec. 
231. The following organizations shall be exempt from taxation under this 
title . . . . (3) Fraternal beneficial societies, orders, or associations, (a) oper- 
ating under the lodge system. .. .” In administering the Federal Income Tax 


Law the Treasury Department has repeatedly defined the words in question: 
“A society or association ‘operating under the lodge system’ is considered to 
be one organized under a charter, with properly appointed or elected officers, 
with an adopted ritual or ceremonial, holding meetings at stated intervals, and 
supported by fees, dues, or assessments.” Regulations 33, Income Tax, Art. 
89 (Consolidated United States Income Tax Laws, p. 1281). “A society or 
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association ‘operating under the lodge system’ is one organized under a charter 
or dispensation with properly appointed or elected officers, with an adopted 
ritual or ceremonial, holding meetings at stated intervals.” Regulations 33 
(Revised), Income Tax, Art. 77, Par. 330 (Consolidated United States In- 
come Tax Laws, p. 1281). “ ‘Operating under the lodge system’ means carry- 
ing on its activities under a form of organization that comprises local branches, 
chartered by a parent organization and largely self-governing, called lodges, 
chapters, or the like.” Regulations 69, Income Tax, Art. 514 (Consolidated 
United States Income Tax Laws, p. 1280), adopted from prior Regulations 
45, 62, and 65. While these constructions lack the weight of judicia! ap- 
proval, they enjoy the merit of literal interpretation and have weathered the 
test of prolonged and frequent application without attack or litigation. 

If the construction put upon the words “operating under the lodge system” 
by the Treasury Department of the United States be the correct one, and it is 
submitted that it is, then the property of chapters of national college frater- 
nities is exempt from taxation within the letter of sec. 70.11 (4). It is 
equally clear that such a construction would disentitle local fraternities from 
exemption. “The word ‘fraternity’ in its generic sense, includes organizations 
composed of either or both sexes.” State ex rel. Daggy v. Allen, supra. 

For many years college fraternities and sororities have paid their property 
taxes without claiming exemption under this statute, but of late there has 
been agitation directed toward an assertion of the exemption thought to be 
afforded by this statute and many organizations have paid recent taxes under 
protest. In anticipation of the probable success of such a movement and the 
serious effect of such an event upon the city of Madison, where such property 
constitutes a substantial item of an assessed valuation already curtailed by 
numerous exemptions, there has been introduced during the current session of 
the legislature, Bill No. 293A, which would amend section 70.11 (4) by in- 
serting after the words “operating under the lodge system” the following 
words: “except university, college and high-school fraternities and sororities, 
which is.” The bill has passed the assembly and, at the date of writing, is 
before the senate. 

The intended effect of such a measure is obvious. The effect which it will 
have is more dubious. It was held in the case of Lawrence University v. 
Outagamie County, 150 Wis. 244, 136 N.W. 619, that the rule of uniformity 
is violated by a statute giving an arbitrary exemption greater than is given to 
other persons of the same class owning property of the same general descrip- 
tion. The principle there laid down receives strong support from the recent 
decision of the Supreme Court of the United States in the case of First Na- 
tional Bank of Hartford vy. City of Hartford, — U.S. —, 47 S.Ct. 462. Un- 
less a substantial line of distinction can be drawn between such orders as the 
Masons, Elks, Moose, Eagles, Knights of Pythias and the like and fraterni- 
ties whose membership is composed of university or college students, it would 
seem that Bill No. 293A is repugnant to the uniformity clause of the state 
constitution. If such a distinction does exist then the bill bids fair to accom- 
plish its intended purpose without more. This article does not purport to 
consider the existence or non-existence of such a distinction other than to 
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point out that the question is an open one susceptible of plausible argument 
pro and con. Such a distinction was not recognized in the Beta Theta Pi 
case, supra. 

In summary it may be said: (1) under sec. 70.11 (4) Wis. Stat. 1925, as 
it now reads, it would seem that national college fraternities and sororities are 
exempt from the property tax; (2) there is substantial ground upon which 
to base a contention that Bill No. 293A, as it now reads, would violate the 
uniformity clause of the state constitution. If this latter view is sound, the 
passage of the bill might lead to the extinction of an intended exemption, as 
in the Lawrence University case, supra, or to the abatement of the tax as- 
sessed against those organizations intended to be excluded from exemption, as 
in the Hartford Bank case, supra. No opinion is expressed upon the merits 
of these last propositions, other than to suggest the possibility of such a re- 
sult under the decisions noted. 

Rocer R. Tuttrup. 


ALIMONY—SEPARATE Suit ror ALIMONY SUBSEQUENT TO THE FINAL DE- 
CREE FOR Divorce.—It has long been the majority rule that after a final decree 
for divorce in a suit in which the court had juridiction over both parties, the 
former wife could not bring a separate suit for alimony. Hall v. Hall, 141 
Ga. 361, 80 S.E. 992; Hasard v. Hazard, 197 Ill. App. 612; Spain v. Spain, 
177 Ia. 249, 158 N.W. 529; Alderson v. Alderson’s Guardian, 113 Ky. 830, 69 
S.W. 700; Kamp v. Kamp, 59 N.Y. 212; Erkenbrach v. Erkenbrach, 96 N.Y. 
456; Cameron v. Cameron, 31 S.D. 335, 140 N.W. 700, Ann. Cas. 1915 D 
1062, unless the question was specifically reserved in the decree in the divorce 
proceeding; Ex parte O’Brien, 116 Cal. xvi, 48 Pac. 71; O’Brien vy. O’Brien, 
124 Cal. 422, 52 Pac. 225; Starrett v. Starrett, 132 Ill. App. 314; Adams v. 
Seibly, 115 Mich. 402, 73 N.W. 377; Galusha v. Galusha, 138 N.Y. 272; Peo- 
ple v. Cullen, 153 N.Y. 629, 47 N.E. 894, or under a special statutory provi- 
sion, Player vy. Player, — La. —, 110 So. 332; Brigham v. Brigham, 147 Mass. 
159, 16 N.E. 780; Chadbourne v. Chadbourne, — Mass. —, 139 N.E. 532; 
McKensey v. McKensey, 65 N.J.Eq. 633, 55 Atl. 1073; Swallow v. Swallow, 
84 N.J.Eq. 411, 93 Atl. 885; Phillips v. Phillips, 39 R.I. 92, 97 Atl. 593. It is 
held that a statute providing for subsequent modification of a decree as to 
alimony does not provide for the institution of a separate suit for alimony 
where none was awarded in the original decree, because there is nothing to 
modify, Moross v. Moross, 129 Mich. 27, 87 N.W. 1035; Cameron v. Cam- 
cron, 31 S.D. 335, 140 N.W. 700, Ann. Cas. 1915D 1062. In Crugom v. 
Crugom, 64 Wis. 253, the court did interpret such a statute to be a sufficient 
basis for a separate suit, on the ground that if only. one dollar alimony had 
been awarded the court could increase the amount, and therefore it would be 
quibbling to deny a suit for alimony where none had been awarded. But this 
was expressly overruled in Bassett v. Bassett, 99 Wis. 344, 74 N.W. 780, 67 
Am. St. Rep. 863. 

The reason originally given for denying a separate suit was that the right 
to alimony depended on the marital status, and when that was dissolved, there 
was nothing on which to base a claim for alimony, Hall v. Hall, 141 Ga. 361, 
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80 S.E. 992; Hazard v. Hazard, 197 Ill. App. 612; Spain v. Spain, 177 Ia. 
249, 158 N.W. 529; Johnson v. Johnson, 12 Daly (N.Y.) 232. Later, the 
courts added that the matter was res judicata as it was one which might have 
been litigated in the original suit, even if the question was not raised, Alderson 
y. Alderson’s Guardian, 113 Ky. 830, 69 S.W. 700; Kamp v. Kamp, 59 N.Y. 
212; Erkenbrach v. Erkenbrach, 96 N.Y. 456. 


The test as to which of the two reasons was the basic one and which a 
mere make-weight, came when the situation arose in which the court granting 
the divorce did not have juridiction over the person of the respondent so that 
the question of alimony could not be litigated. Such a situation was pre- 
sented in the recent case of Doeksen v. Doeksen, —— Ia. ——, 210 N.W. 545. 
There the divorce was granted against the husband who was served by pub- 
lication only, so that the court had no jurisdiction over him, and as he had 
no property in the jurisdiction, the court could not award alimony. Later when 
the former husband came into the jurisdiction, his former wife began a suit for 
alimony. The court held to the theory that when the status was ended, there 
could be no further claim on the former husband by the former wife. The 
court had reserved the question of alimony in the decree for divorce but 
as the court did not have jurisdiction to award alimony, it did not have power 
to reserve the question. The Arkansas and California courts have taken the 
same view, Bowman v. Worthington, 24 Ark. 522; Howell v. Howell, 104 
Cal. 45, 37 Pac. 770, 43 Am. St. Rep. 70. On the other hand, the courts of 
New Jersey, Ohio, Oklahoma, Utah, Virginia, and Washington have decided 
that the true basis for denying a suit for alimony after the divorce has been 
granted is that the matter is res judicata, and when a situation arose where 
the question of alimony could not be litigated in the divorce suit, and it was 
therefore not res judicata, the former wife was allowed to maintain a subse- 
quent suit for alimony, Butler v. Butler, 38 N. J. Eq. (11 Stew.) 626 (this was 
prior to the statute providing for a subsequent suit for alimony in all cases) ; 
Bank Co. v. Belford, 32 Oh. Cir. Ct. Rep. 574; Spradling v. Spradling, 74 
Okla. 276, 181 Pac. 148; Hutton v. Dodge, 58 Utah 228, 198 Pac. 165; 
Cralle vy. Cralle, 79 Va. 182; Adams v. Abbott, 121 Wash. 29, 56 Pac. 931. 


The best discussion of the question is in Hutton v. Dodge, supra. There 
the court said, “If there ever was a case in which litigation by piecemeal was 
justified because of the inherent difficulty of obtaining relief in one action, 
it seems to the writer that the case presented is almost a perfect example.” 
And further on, “It would be a travesty upon justice and a sad commentary on 
the power of judicial tribunals generally if the courts were powerless to 
grant relief in a case of this kind where jurisdiction of the defendant is 
afterwards seasonably obtained and the rights of third parties have not in- 
tervened. We have no fault whatever to find with cases which hold that 
where full and complete jurisdiction has been obtained over the subject-matter 
and the parties, judgments rendered in divorce cases as well as in others are 
res judicata as to every question that might have been litigated under the 
issues made. In such cases the only remedy for subsequent relief incident 
to the divorce seems to be by appropriate proceedings in the case in which 
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the divorce was granted. Not so, however, where jurisdiction of the person 
was not obtained.” : 

The only time such a question arose in Wisconsin was in Cook v. Cook, 56 
Wis. 195, 14 N.W. 33, 433, 43 Am. Rep. 706. The case went off on the 
ground that the divorce which was obtained in Michigan with service on 
the wife by publication only, did not dissolve the marriage status, and the court 
treated the wife’s subsequent suit for alimony as a new suit for divorce and 
alimony. Judge Taylor intimated that even if the Michigan divorce had 
been valid, that the wife might entertain a separate suit for alimony as the 
question was not res judicata. This dictum was, however, expressly overruled 
in Bassett v. Bassett, 99 Wis. 344, 74 N.W. 780, 67 Am. St. Rep. 863. The 
question does not seem to have come before our supreme court since then. 

It would seem that the better of the two opposing views is expressed in 
the Utah rule for the reasons given in the opinion of the court. The view 
taken by the Iowa court forces the wife, if she wants to get alimony, to choose 
between waiting until the husband comes into the jurisdiction of her resi- 
dence before she can obtain a divorce, or of undertaking the burden and 
expense of moving into the state of the husband’s residence for a long enough 
time to establish her residence there, and this with no assurance that the 
husband will not move out of the jurisdiction before she has established 


her residence. 
Vircinta L. Nort. 


ConFusion or Goops—TiITLE to ConrusEep Goops—EFrect or Fraup.—In 
Sommers v. Kane, 210 N.W. 287, —— Minn. ——, the defendant wrongfully 
and intentionally mingled logs belonging to himself with logs belonging to 
the plaintiff, in such a way that the amount belonging to each could not be 
ascertained. The logs were evidently of different quality and value. In an 
action of replevin, plaintiff claimed to be entitled to all of the logs, includ- 
ing those of the defendant as well as his own, on the doctrine of confusion 
of goods. The lower court so held, but the Supreme Court of Minnesota 
reversed this decision, holding that even in the case of a wrongful and wilful 
mixture of goods of different quality and value, the plaintiff can recover only 
a share of the mixture proportionate to his share of the goods. In finding 
the relative amount and value, all reasonable doubt is to be resolved against 
the wrongdoer, but he is not to be deprived of his entire property. 

Confusion of goods is such a mixture of the goods of two or more per- 
sons that they cannot be distinguished. Bouvier’s Law Dictionary. It is 
the intermixture of the goods of two persons, so that the several portions 
can be no longer distinguished. 2 Bl. Comm. 405. 

If the intermixture took place with the mutual consent of the parties, 
they are treated as tenants in common, each retaining his proportional in- 
terest in the mass. Cushing v. Breed, 14 Allen (Mass.) 376, 92 Am. Dec. 
777; Jennings-Heywood Oil Syndicate v. Haussiere-Latrielle Oil Co., 127 La. 
971, 54 So. 318. The same principle, that each owner retains a proportional 
interest in the mass, obtains when the mixture is brought about by accident, 
Spence v. Union Marine Ins. Co., L. R. 3 C. P. 427, 437; or by mistake, 
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Pratt v. Bryant, 20 Vt. 333; or by the wrongful act of a stranger, Bryant v. 
Ware, 30 Me. 295; or in any other case where the intermingling is not done 
fraudulently. 

If the intermixture is made fraudulently, and the goods are of like quality 
and value, the one whose goods have been wrongfully intermingled may re- 
cover from the wrongdoer a share of the mixture in proportion to the amount 
contributed by his goods. Eldred v. Oconto Co., 33 Wis. 133; Bent v. Hoxie, 
90 Wis. 625, 64 N.W. 426; St. Paul Boom Co. v. Kemp, 125 Wis. 138, 103 
N.W. 295; Hesseltine v. Stockwell,.30 Me. 237, 50 Am. Dec. 627. But every 
mtendment and presumption is against the wrongdoer and the burden of proof 
is on him to establish his right to a share of the mixture. Lightner Min. Co. 
v. Lane, 161 Cal. 689, 120 Pac. 771; Ryder v. Hathaway, 21 Pick. ( Mass.) 
298. 

However, where one fraudulently mixes his goods with goods of different 
qualities and values belonging to another, so that the mixture produced is of 
a third value, and the goods of each can not be distinguished, the wrongdoer is 
ordinarily held to have lost all his interest in the mixture, and the owner 
entitled to it all. 2 Kent’s Comm. 364, 365; Robinson v. Holt, 39 N. H. 
557, 75 Am. Dec. 233; Beach v. Schmulz, 20 Ill. 185; Hentz v. The Idaho, 93 
U. S. 575, 23 L. Ed. 978. This is the rule in Wisconsin. Jenkins v. Steanka, 
19 Wis. 126; Root v. Bonnema, 22 Wis. 539. The purpose of the rule is to 
guard against fraud. Since the property cannot be separated nor the goods 
of each of the parties distinguished, and since the loss should not be thrown 
upon the one who is without fault, the earlier cases threw the entire loss 
upon the wrongdoer. The rule was recognized as a harsh one, but was pretty 
generally followed. 

In the principal case the mixing was evidently fraudulent and the mixture 
different in quality and value from that of the intermingled parts. Under 
the rule of the majority of states, including Wisconsin, the plaintiff would 
seem to be entitled to the entire mass. This result is implied in Jnternational 
Lumber Co. v. Bradley Timber & Ry. Co., 132 Minn. 155, 156 N.W. 274. 
In holding that the plaintiff can recover only his porportionate share of the 
goods, the Minnesota court is evidently laying down a new rule in regard 
to confusion of goods. 

The reason for the decision lies, perhaps, in the feeling of the court that 
the old rule was too harsh. It is difficult to find fault with the reasoning 
of the court when it says that since the purpose of a civil remedy is to 
give redress to a party who is wronged, the remedy should not go farther 
than the wrong and enforce a penalty. Although it is impossible to identify 
plaintiff’s logs and to distingwish them from the logs of the defendant, the 
relative amount and value can be found with approximate correctness. Since 
the plaintiff is amply protected by having the burden of proof thrown upon 
the defendant, the result reached in the case would seem to be highly 
desirable. 

However, there are some further problems to be solved before the rule 
can be put to practical use. What should be the basis of proportionment in 
dividing the goods between the parties? Shali the goods be divided according 
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to the amount contributed by each, or according to the value of the goods 
contributed by each? Of course, where amount and value coincide, the ques- 
tion is largely academic. But suppose the- plaintiff's logs comprise one-half 
the total number of logs in the mixture, and are worth seventy-five per cent 
of the value of the entire mixture. Here, it is plain that if plaintiff gets 
one-half of the logs, he loses, and the wrongdoer gains, by the wrongful 
mixing. Plainly, in such a case, the value of the goods, and not the amount, 
must be the basis of apportionment. This seems to be the rule where the 
mixture results from mistake or accident. Weymouth v. Chicago & N. W. 
Ry. Co., 17 Wis. 550, 84 Am. Dec. 763. 


But suppose the mixture is made up by mixing fifty of plaintiff’s logs, 
worth $15.00, with fifty of defendant’s logs worth $10.00, and the value of 
the resulting mixture is only $20.00. Here, if the goods are apportioned on 
the basis of value, the plaintiff would be entitled to fifteen twenty-fifths of 
$20.00, which is $12.00. He would be getting less than his goods were worth 
before the wrongful mixing. This is not a very satisfactory remedy for his 
wrong. What should be the basis in this case? Perhaps, it could be held that 
the goods should be divided according to the value of the component parts, 
where the value of the mixture is equal to, or greater than, the value of 
the parts. But what test can be used where the value of the mass is less 
than the value of the several parts? 


These problems were not touched upon by the court in the principal case, 
for the willingness of the majority of the courts to adhere to the strict rule 
and the difficulties in the way of their solution may account, in some measure, 


of the early cases. 
Rosert E. SHER. 


ConFLict of LAws—TrADE MARKS—TERRITORIAL ExteNT.—In the recent 
case of Ingenohl v. Olsen & Co., —— U. S. —, 47 S. Ct. Rep. 451, 71 
L. Ed. 517, the question of the nature of the right to a trade-mark, and the 
question of what law governs its territorial extent was indirectly involved. 
In that case the plaintiff, who was the original owner of the trade-mark in 
question, had resided and carried on his business as a cigar maker in the 
Philippine Islands, with a branch in the British Colony at Hongkong. During 
the war, the Alien Property Custodian at Manila sold the business and the 
trade-mark to the defendant. The plaintiff later sued in the Hongkong court 
to restrain the defendant from using the trade-mark in that territory, and 
recovered a judgment with costs. In the principal case, he is seeking to en- 
force the judgment for costs in the Philippine courts. The Supreme Court 
of the United States held that the judgment was conclusive and could be en- 
forced in the courts of the United States. Incidentally, it was said that the 
right to the trade-mark depended on the law prevailing in Hongkong. Mr. 
Justice Holmes said, “When then the judge who, in the absence of an appeal 
to the Privy Council, is the final exponent of that law, authoritatively declares 
that the assignment by the Custodian of the assets of the Manila firm cannot 
and will not be allowed to affect the rights of the party concerned in Hong- 
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kong, we do not see how it is possible for a foreign court to pronounce his 
decision wrong.” 

It is now well established, since the cases of the Hanover Star Milling Co. 
v. Metcalf, 240 U.S. 403, 36 S. Ct. Rep. 357, 60 L. Ed. 713, reversing Hanover 
Star Milling Co. v. Metcalf, 204 Fed. 211, and affirming Hanover Star Milling 
Co. v. Allen & Wheeler Co., 208 Fed. 513; and United Drug Co. v. Rectanus 
Co., 248 U.S. 90, 39 S. Ct. Rep. 48, 63 L. Ed. 141, that there is no property 
right in a trade-mark except as a right appurtenant to an established business 
or trade in connection with which it is employed. Hence there is no such 
thing as a right to a trade-mark in gross. See also Gessler v. Erwin Co., 182 
Wis. 315, 193 N.W. 363; Beech-Nut Packing Co. v. P. Lorillard Co., 299 
Fed. 834; Rice & Hutchins Co. v. Vera, 290 Fed. 124. In the last case the 
court said, “The adoption of a trade-mark does not project the right of pro- 
tection in advance of the extension of the trade, or operate as a claim of ter- 
ritorial rights over areas into which it thereafter may be deemed desirable 
to extend the mark owner’s trade.” 

In this respect there is no material difference between technical trade-marks 
and trade names. “In both the trade-mark and the unfair competition cases 
the ground of the action and the reason for the remedy are identical. They 
are all cases of unfair competition in trade, and the remedy is to tie the hands 
of the unfair trader.” Baker, J., in Hanover Star Milling Co. v. Allen & 
Wheeler Co., supra, at page 518. 

It would seem, then, that the right to the protection of a trade-mark should 
depend on the law of the place wherein such right is asserted. Such seems 
to be the tendency of the decisions, notwithstanding expressions to be found in 
the earlier cases, as Derringer y. Plate, 29 Cal. 292, and Kidd v. Johnson, 100 
U.S. 617, 25 L. Ed. 769, to the effect that a trade-mark acknowledges no 
boundaries. In a note in 36 A.L.R. 922, 924, it is said: “The general lan- 
guage used by the court in Kidd v. Johnson, supra, to the effect that the right 
to a trade-mark is not limited to any city, place, or state and therefore must 
be deemed to extend everywhere was referred to in the Hanover case and the 
court said that this language did not import that the trade-mark right was 
greater in extent than the trade in which it was used.” But see Sweet Sixteen 
Co. v. Sweet “16” Shop, 15 F. (2nd) 920. 


The prior use of a trade-mark in a foreign country does not entitle the 
owner thereof to claim any trade-mark rights in the United States as against 
one who, in good faith, has adopted a like trade-mark for the same character 
of goods prior to the entry of the foreigner into the domestic market. Richter 
v. Anchor Remedy Co., 52 Fed. 455, affirmed in 59 Fed. 577; Walter Baker 
Co. v. Delapenha, 160 Fed. 746; Gorham Mfg. Co. v. Weintraub, 196 Fed. 957; 
note in 36 A.L.R. 922, 925. 

In Richter v. Anchor Remedy Co., supra, a German citizen who had used 
a trade-mark in his country for a number of years procured its registration 
in the United States, before which time he had done no considerable business 
here. Prior to such registration, but after the use of the trade-mark by the 
German in his own country, a resident of this country began and continued 
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the use of the trade-mark here. It was held that the latter had a paramount 
right in this country. 

Likewise, the decision of an English court in favor of granting the appli- 
cation of a defendant for registry of a trade-mark which was opposed by a 
German manufacturer is not a bar to a suit by the latter for an infringement 
of a trade-mark by the defendant in the United States. Carlsbad v. Kutnow, 
71 Fed. 167. See also Le Blume Import Co. v. Coty, 293 Fed. 344; In re 
Carter Medicine Co., [1892] 3 Ch. 472, 61 L. J. Ch. 716; Avernarius v. Korn- 
ely, 139 Wis. 247, 121 N.W. 336, and a note in L.R.A. 1916D, 143. 

In Avernarius v. Kornely, supra, the court said, “Whether he could have 
registered it in foreign countries under their laws as a trade name is not ma- 
terial. Our courts are not bound by any foreign rule, judicial or otherwise, 
as to the precise essentials of a trade-mark. The question is whether plain- 
tiff’s claim is in harmony with the law, written or unwritten, of this country. 
Nor do our courts decide what trade-marks exist or do not exist in foreign 
countries. The question is whether the plaintiff was entitled to have his 
trade name recorded here.” 

The same rules apply as between different localities in the United States. 
Hanover Star Miiling Co. v. Metcalf, supra; United Drug Co. v. Rectanus Co., 
supra; General Baking Co. v. Gorman, 295 Fed. 168; Cohen v. Nagle, 190 
Mass. 4, 76 N.E. 276, 2 L.R.A. (N.S.) 964. 

It is held that the courts of one country have no power to pass upon the 
right to a trade-mark in another country. Avernarius v. Kornely, supra; In 
re Carter Medicine Co., supra. In Baglin v. Cusenicr Co., 156 Fed. 1016, the 
plaintiff made liquor called “Chartreuse” in France which was sold in the 
United States and elsewhere. The French government confiscated the busi- 
ness and sold it to the defendants. The plaintiff moved to Spain and contin- 
ued to use the name. Defendants attempted to use the name in the United 
States, but were held to have no rights here. The court said, “The first de- 
fense rests upon the assumption that what was done in France did or could 
possess extraterritorial validity, or affect any property of complainants in 
the United States. When the monks fled from the rigor of the French law, 
they took their business with them. The testimony shows that it exists today 
in Spain, and while they continue to transact it there or elsewhere, no law but 
that of the United States can deprive them of the lawful fruits thereof in 
this country.” The right to the use of the same name in England was involved 
in the case of Rey v. Lecoutrier, [1910] A.C. 262, where the English court 
reached the same result as in the Baglin case and held that the acts of the 
French government did not affect the monks’ right to the trade-mark in 
England. 

In Vacuum Oil Co. v. Eagle Oil Co., 122 Fed. 105, it was held that the law 
of the place of the commission of certain alleged acts of infringement gov- 
erned the right of recovery, the court saying, “We may aid a foreign country 
to enforce its laws, but we cannot impose our own upon them.” See also the 
same case in 154 Fed. 867, at page 875, and Collins Co. v. Brown, 3 Kay & 
J. 423, 69 Eng. Rep. 1174, and Collins Co. v. Cowen, 3 Kay & J. 428, 69 Eng. 
Rep. 1177, both cited by the court. 
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Mr. Justice Holmes, in a concurring opinion in the Hanover case, made the 
suggestion that, since the court was dealing with the question of trade-marks 
in the several states only so far as commerce among the states was not con- 
cerned, the question was purely one of state law. That seems clear. In the 
Rectanus case, the court said, “Property in trade-marks and the right to their 
exclusive use rest upon the laws of the several states, and depend upon them 
for security and protection; the power of Congress to legislate on the subject 
being only such as arises from the authority to regulate commerce with for- 
eign nations and among the several states and with the Indian tribes. Trade 
Mark Cases, 100 U. S. 82, 25 L. Ed. 550.” 

But Mr. Justice Holmes said further, “I think state lines, speaking always 
of matter outside the authority of Congress, are important in another way. 
I do not believe that a trade-mark established in Chicago could be used by a 
competitor in some other part of Illinois on the ground that it was not known 
there. I think that if it is good in one part of the state, it is good in all. 
... If this view be adopted, we get rid of all questions of penumbra, of 
shadowy marches where it is difficult to decide whether the business extends 
to them.” In a note in 29 Harvarp Law Review, 763, at page 764, it was 
said, “But this suggestion does not accord with the doctrine that the trade- 
mark is protected as incident to the goodwill, and under such a doctrine the 
right to a technical trade-mark would not be co-extensive with the good will. 
Furthermore, in the analogous case of unfair competition, the contest is often 
confined to the limits of a single state, and in such a case, the extent of the 
good will must be determined without regard to artificial line. Kaufman v. 
Kaufman, 223 Mass. 104, 111 N.E. 691.” See also A. B. C. Stores v. T. S. 
Rickey Co., ——- Tex. ——-, 266 S.W. 551, reversed in 280 S.W. 177. In both 
these cases it was recognized that there might be two persons having a right 
to the same trade name in the same state, each in a different part. It is sub- 
mitted that the rules governing the territorial extent of a technical trade-mark 
and a trade name should be the same. Thus it seems that if Mr. Justice 
Holmes’ suggestion means more than that in determining the nature and ex- 
tent of the rights of each owner in each state, the law of such state is con- 
trolling, it is not supported by what authority there is, nor by the actual facts, 
and the criticism is well taken. 


R. Worth VAUGHAN. 


ForEIGN ExCHANGE—DATE OF COMPUTING THE VALUE OF Marks IN Dot- 
LARS WHEN Suit Is BrouGHT IN THE UNITED STATES FOR THE NON-PAYMENT 
or A Dest Due In GERMANYy.—An American citizen deposited money payable 
on demand in a German bank in Germany, and demanded it about June 12, 
1915; but the bank refused to pay out the money. Suit was brought July 9, 
1921 under the Trading with the Enemy Act to subject to this claim money 
seized by the Alien Property Custodian and paid in to the United States 
Treasury. Should the recovery be based on the value of the marks in dollars 
at the time of making the demand for payment, at the time of bringing the 
suit, or at the time of rendering judgment? 

The Supreme Court of the United States, by a five to four decision, in 
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Die Deutsche Bank Filiale Nurnberg v. Humphrey, —— U.S. —, 47 S. Ct. 
Rep. 166, decided that the rate of exchange existing at the time the suit was 
brought should be used in determining the value of the marks in dollars. 

The decision of the court was rendered without the citation of any authori- 
ties upholding the date of bringing suit as the proper date to convert a claim 
in foreign money into United States money, and, in fact, with practically no 
authority to support it. The opinion was based on the theory that since the 
debt, fixed at the time of making the demand, was payable in marks, a pay- 
ment of that number of marks at any time, plus the accrued interest, would 
satisfy the debt. The court held that the liability could not be enlarged by 
the accident that the debtor was caught in the United States, saying that when 
the United States courts enforce obligations arising under German law, they 
“ought to enforce no greater obligation than exists by that law at the moment 
when the suit is brought.” The court, however, admits that if the debt had 
been payable in the United States, the plaintiff could have recovered the num- 
ber of dollars represented by the value of the debt in marks on the date de- 
mand for payment was made, on the ground that the payment would then 
have been under jurisdiction of United States law. The court so held in 
Hicks v. Guinness, 269 U. S. 71, 46 S. Ct. Rep. 46, 70 L. Ed. 168, and Suther- 
land v. Mayer, 271 U. S. ——, 46 S. Ct. Rep. 538. 

The minority opinion completely overlooked the holding of the court that 
the date of bringing suit was the proper time to convert the claim into United 
States money, and set forth why the rate of exchange existing on the date of 
making the demand for payment should be used rather than the rate existing on 
the judgment date. The minority contended that a recovery in the United States 
for a failure to pay marks in Germany was parallel to a recovery here for a 
failure to deliver wheat in Germany. Marks and wheat are both commodities 
in the United States, and damages for the failure to deliver either should be 
based on the loss suffered at the time of breach. As judgment in the United 
States can be given in dollars only, the dollars should be equal to the value of 
the marks at the time they should have been delivered. Mr. Justice Suther- 
and, who wrote the dissenting opinion, said, “To me it seems clear that, in 
the one case as in the other (marks and dollars), the basis of the recovery 
must be the value in dollars of the thing lost at the time of the loss. In this 
respect a simple debt payable in marks, and an obligation to deliver goods in 
Germany stand upon the same footing. In either case, the injured party is 
entitled to have in the money of this country the value of what he would have 
obtained if the contract had been performed at the stipulated time.” 

Previous to the time when foreign exchanges fluctuated over wide ranges, 
courts did not always agree on whether judgments for debts payable in for- 
eign countries should be based on the actual rate of exchange, or on the 
normal par of exchange. Some courts, probably a minority, but including 
those of New York and Massachusetts, based their judgments on the normal 
par irrespective of the actual rate of exchange. Rush v. Baldrey, 11 Allen 
(Mass.) 367, Adams v. Cordis, 8 Pick. (Mass.) 260, Martin v. Franklin, 4 
Johns (N. Y.) 124, Rice v. Ontario S. B. Co., 56 Bark. (N. Y.) 387, Stringer 
v. Coombs, 62 Me. 160, 16 Am. Rep. 414. But the phenomenal fluctuations in 


























NOTES—RECENT CASES 235 


currency exchanges following the war has made the application of such a rule 
impracticable, and it is probably nowhere followed today. Most of the recent 
cases do not even mention the point, Kevillon v. Demme, 114 Misc. 1, 185 
N. Y. Supp. 443, Nickerson v. Soesman, 98 Mass. 364, Robinson v. Hall, 28 
How. Pr. (N.Y.) 342, and all federal cases cited in this note. 

In determining what rate of exchange shall govern recoveries in a suit 
upon a claim for a foreign tort or breach of contract other than a failure to 
pay money, the weight of authority favors converting the claim into domestic 
currency at the rate of exchange existing at the date when the wrong was com- 
mitted or the breach occurred. Page v. Levenson, 281 Fed. 555; Grunwald 
v. Freese, 4 Cal. Unrep. 182, 34 Pac. 73; The Verdi, 268 Fed. 908; The 
Celia, (1921) 2 App. Cas. 544; Di Ferdinando v. Simon Smits & Co., (1920) 
3 K. B. 409, 89 L. J. K. B. N. S. 1003; Barry v. Van Den Hurk, (1920) 2 
K. B. 709, 89 L. J. K. B. N S 899; Lebeaupin v Crispin, (1920) 2 K. B. 714, 
89 L. J. K. B. N. S. 1024. The rule in contract cases was expressed in the 
Di Ferdinando case, supra, as follows: “The plaintiff is entitled to his dam- 
ages as at the date of the breach, and it seems to me that the judge must 
express those damages, and no other damages, in English money; and, in 
order to do that, he must take the rate of exchange prevailing at the date 
of the breach.” 

When the action is to recover on an agreement to pay a fixed sum of money 
in a foreign country, courts have failed to agree on what date the value of the 
foreign money should be computed in United States dollars. A very respecta- 
ble array of authority supports the contention of the minority in the principal 
case. These courts have reached this conclusion by maintaining that after a 
breach of the agreement to pay the money, the plaintiff is given a right of 
action for damages for the breach, and the defendant is not given a right to 
perform at some later date. The damages must be computed by ascertaining 
the loss to the plaintiff at the date of the breach; and, as the damages can be 
given only in United States currency, it follows, in the opinion of these courts, 
that the value of the foreign money must be computed in dollars at the 
date of the breach. Dante v. Miniggio, 298 Fed. 845, 33 A. L. R. 1278; But- 
ler v. Merchant, 27 S.W. 193; Hoppe v. Russo-Asiatic Bank, 235 N. Y. 37, 
138 N.E. 497; Manners v. Pearson, (1898) 1 Ch. 581, 67 L. J. Ch. N. S. 304, 
78 L. T. N. S. 432; and see Société des Hétels le Touquet Paris Plage v. 
Cummings, (1921) 3 K. B. 459, (1922) 1 K. B. 451, and note 11 A. L. R. 363. 

Almost no authority supports the court in the principal case in holding that 
the rate of exchange prevailing on the date suit is brought should be used in 
converting the claim into local currency. Two cases say that the rate exist- 
ing “at the time of trial” should be used, but it does not appear whether this 
means the time of bringing suit or the judgment day. Lee v. Wilcox, 5 Serg. 
& R. (Pa.) 48, Marburg v. Marburg, 26 Md. 8, 90 Am. Dec. 84. 

The Wisconsin Supreme Court, in harmony with several other courts, favors 
using the rate of exchange existing at the time judgment is entered in con- 
verting a claim existing in foreign money into United States money. In 
Hawes v. Woolcock, 26 Wis. 629, a suit on a note payable in Canadian cur- 
rency, the court said, “Perhaps a strict application of logical reasoning to the 
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question would lead to the result that the premium should be estimated at the 
rate when the note fell due. That is when the money should have been paid, 
and when the default in performing the contract occurred. ... And in view 
of these uncertainties and fluctuations in the rate, upon grounds of policy as 
well as for its tendency to do as complete justice between the parties as is 
possible, we have come to the conclusion that the true rule in such cases is 
to give judgment for such an amount as will, at the time of the judgment, 
purchase the amount due on the note in the funds or currency in which it is 
payable.” It is, of course, this uncertainty in the rate of exchange of which 
the Wisconsin court speaks which has caused many courts to choose the day 
of breach as the day on which to convert the claim into United States money, 
as the loss is suffered on that day, and the right to recover damages arises 
then. The following cases agree with the decision in Hawes v. Woolcock, 
supra; The Saigon Maru, 267 Fed. 881; Cropper v. Nelson, Fed. Cases 3, 
417; Liberty National Bank of N. Y. v. Burr, 270 Fed. 251; The Hurona, 268 
Fed. 910; Sirie v. Godfrey, 198 App. Div. 529, 188 N. Y. Supp. 52; and note 
in 23 Micuican Law Review, 695. 


From this survey of the authorities it is apparent that there is no settled 
doctrine in the United States as to what date shall be used to convert a claim 
payable in foreign money into United States currency, but it would seem 
that of the three possible solutions the one chosen by the Supreme Court in 
the principal case is the one hardest to justify. If the claim, in cases like 
the principal case, remains always payable in the foreign money, and can be 
satisfied by a payment of the fixed amount of foreign money at any time, 
a payment at the rate of exchange obtaining on the date of judgment should 
satisfy the claim rather than a payment based upon the rate existing at the 
time suit was brought. But those cases which, on the theory that after a 
breach the right to perform ceases, hold the plaintiff is entitled to recover 
the loss he sustained, measured according to the rate of exchange at the time 
of breach, in the currency in terms of which the judgment is expressed, state 
the rule which is probably the easiest to justify. 

Gien H. BELL. 


Due Process of LAw AND ADMINISTRATIVE FINALITY IN AWARDS MADE 
UnperR WorKMEN’s CoMPENSATION Acts.—In the case of Ohio Valley Water 
Co. v. Ben Avon Borough, 253 U. S. 287, 40 S. Ct. 527, 64 L. Ed. 908, the 
company appealed from a commision ruling on the ground that the valuation 
by the commission of the company’s property made the rates based upon it in 
effect confiscatory. The reviewing court corrected the valuation. The Su- 
preme Court of Pennsylvania held that the reviewing court in exercising an 
independent judgment upon the proper valuation to be placed upon various 
items of the property had exceeded its statutory jurisdiction since there was 
competent evidence to support the valuation by the commission. Borough of 
Ben Avon v. Ohio Valley Water Co., 260 Pa. 287, 103 Atl. 744 (1918). The 
Supreme Court of the United States held that if the statute did not permit 
such independent judicial re-examination, it denied due process.” See Ernst 
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Freund, “The Right To A Judicial Review In Rate Controversies,” 27 West 
Vircinta Law Quarterty, 207. 

In view of this decision, the question naturally arises whether or not due 
process of law requires the submission of a disputed award made by a com- 
mission operating under a workmen’s compensation act to a judicial tribunal 
for determination upon its own independent judgment as to both law and facts, 
according to the settled rules governing judicial action and decisions. 

This question was presented to the United States Supreme Court in Booth 
Fisheries Co. et al. v. Industrial Commission of Wisconsin, 271 U. S. 208, 46 
S. Ct. 491. The appellant in this case contended that the employer in a suit 
for compensation under the Wisconsin Workmen’s Compensation Act is enti- 
tled to his day in court under the Fourteenth Amendment, and that he does 
not secure it unless he may submit to a court the question of the preponder- 
ance of the evidence on the issues raised; that is, that he is entitled to the 
independent judgment of a court as to both the law and facts, according to 
the settled rules governing judicial action and decision. 

The Federal Supreme Court in its decision of May 24, 1926 proceeded to 
dodge the issue by relying on the elective nature of the Wisconsin Act, the 
court holding that the employer having elected to accept the provisions of the 
Act, Statutes of Wisconsin, 1921, sec. 2394—1 et seq., with such benefits and 
immunities as it gives, is estopped to assert that section 2394—19, relating to 
judicial review, is violative of the Fourteenth Amendment. 

In thus dodging the issue, the court was not totally without precedent, for in 
Hawkins v. Bleakly, 243 U. S. 210, 37 S. Ct. 255 (1917), where much the 
same objection was raised to the Iowa Act, the court in effect held that the 
employer who elects to accept the law may not complain that in the plan for 
assessing the employee’s compensation for injury, there is no form of judicial 
review. 

The supreme court being unwilling to answer the question whether or not 
due process of law requires the submission of a disputed award to a judicial 
tribunal for determination upon its own independent judgment as to both law 
and facts when the question is raised by a case from a state in which the 
conpensation act is elective in nature, recourse must be had to the decisions of 
the court when the question is raised by a case from a state wherein the com- 
pensation is not elective, but compulsory in nature. 

Twelve states possess compulsory acts. The states are: Arizona, Califor- 
nia, Idaho, Illinois, Maryland, New York, North Dakota, Ohio, Oklahoma, 
Utah, Washington, and Wyoming. See “Digest of Workmen’s Compensation 
Laws in the United States and Territories, with Annotations,” 9th Ed. com- 
piled by F. Robertson Jones, Edited by the Workmen’s Compensation Pub- 
licity Bureau, 80 Maiden Lane, New York City. 


A search of the reporters failed to reveal any case decided by the Federal 
Supreme Court arising from any of the above cited states wherein the ques- 
tion under discussion was directly presented to the court. It is true that the 
court has upheld, as not denying due process of law, numerous compensation 
acts, in none of which was there provision for judicial review of conflicting 
evidence. Mountain Timber Co. v. Washington, 243 U. S. 219, 37 S. Ct. 260; 








238 WISCONSIN LAW REVIEW 


Ward & Gow v. Krinsky, 259 U. S. 503, 42 S. Ct. 529. A reading of these 
cases, however, will reveal the fact that the question in hand was not directly 
before the court, and that they were really decided on other issues than the 
one they are cited as determining. See Nega v. Chicago Rys. Co. et al., 317 
Ill. 482, 148 N.E. 250, at page 253. 

As a consequence the last recourse is to the decisions of the courts of the 
twelve compulsory act states themselves. 

The Arizona statute provides for review of the decisions of the Arizona 
commission by writ of certiorari. Session Laws, 1925, sec. 90; Jones’ Digest, 
p. 37, sec. 24. 

Apparently, this statute limits the reviewing court to a consideration of 
questions of law alone because “certiorari does not lie to review findings of 
fact, but only to review errors of law.” Bradley v. Bd. of Zoning Adjust- 
ment of City of Boston, 150 N.E. 892. Despite the prohibition as to review 
of facts, the court will consider the facts in order to determine whether or 
not there is any competent evidence to sustain the decision, holding such a de- 
termination to be a question of law. Thus in Paramount Coal Co. v. Wil- 
liams (Ala.) 108 So. 7, the court said: “Review by certiorari is upon ques- 
tions of law, and among these is whether there is any legal (competent) evi- 
dence supporting the findings of fact.” 

The well settled rule, however, forbids an appellate court to reverse a de- 
cision in cases in which the evidence is conflicting but sufficient to sustain the 
decision. Arizona Cotton Oil Co. v. Thompson, 245 P. 673; Darlington v. 
Turner, 202 U. S. 195; Mens v. Beebe (Wis.), 77 N.W. 913; McNeil v. 
Panhandle Lbr. Co. (Ida.) 203 P. 1068. 

No case was discovered directly holding that the acts of the Arizona Com- 
mission were to. be considered as quasi-judicial in character, and therefore 
that the reviewing court would necessarily be bound by the rules relating to 
a review of decisions of an ordinary trial court on appeal. However, other 
states with much the same type of statute have held the proceedings of their 
industrial commissions to be quasi-judicial in character, and in view of such 
persuasive authority the Arizona court would more than likely hold the same. 
See herein the statutes and decisions cited for California, Idaho, Illinois, New 
York and Utah. 

The California appeal statute likewise provides for review by writ of cer- 
tiorari of the commission’s decisions. General Laws of California, 1923; Act 
4749, sec. 67; Jones’ Digest, p. 50. 

In interpreting this section the California court in Pruitt v. Ind. Acc. Com., 
209, p. 31, said: “Ordinarily, in cases such as this (where there is conflicting 
evidence) the reviewing court is bound by the decision of the triers of fact. 
The findings of the commission in such matters stands upon the same footing 
as the finding of a judge, or the verdict cf a jury, and is not to be set aside 
if there is any substantial evidence upon which it can rest.” (Italics added). 
See also Gaidos v. Ind. Acc, Com., 236, p. 160, wherein the above rule was fol- 
lowed. 

The Idaho statute permits an appeal “on questions of law only.” Idaho 
Stats. Compiled, Ch. 236, sec. 2670; Jones’ Digest, p. 101. 
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This statute is fully discussed in Ybaibarriaga v. Farmer, 228 P. 227, where, 
in addition, many valuable citations are made to decisions in sister states 
operating under compulsory acts. The evidence in this case was conflicting. 
The appellate court proceeding on the theory that the acts of the Idaho 
Board were judicial in nature, said: “The findings of the board are binding 
upon the court and cannot be disturbed by it, provided there is competent evi- 
dence to support them. There must be some competent evidence to support 
the findings and decision, and if such findings and decision of the board are 
clearly unsupported, as a matter of law it will be within the province of the 
court to set aside said findings and decision and render judgment accordingly.” 
See also McNeil vy. Panhandle Lbr. Co., 203 P. 1068; Taylor v. Blackwell Lbr. 
Co., 218 P. 356, to like effect. 

The Illinois statute provides that “the decision of the Commission is con- 
clusive in the absence of fraud, but the circuit court may review the decision 
by writ of certiorari.’ Judgment of the circuit court is subject to further 
review by the supreme court upon writ of error. Smith-Hurd Revised Stats, 
1923, Ch. 48, sec. 156(f); Jones’ Digest, p. 116. 

In Nega v. Chicago Rys. Co. et al., 148 N.E. 250, the appellee, plaintiff be- 
low, contended that because clause 1, of paragraph (f) of section 19 of the 
Compensation Act, Laws of 1919, did not give power to the courts to review 
disputed questions of fact, as well as questions of law, it was void, as contra- 
the contrary, the court maintained that unless required by statute to do so, 
vening the due process clause of the Fourteenth Amendment, and, that being 
so, the entire act was unconstitutional. Appellee further claimed that the 
Supreme Court of the United States had conclusively decided the point in 
question in accordance with his contention in the Ben Avon case, supra. 

The Illinois court, however, refused to recognize the appellee’s claim. On 
courts are not, under the due process clause of the Federal Constitution, re- 
quired to review findings of fact of the Industrial Commission, where the 
same are based on conflicting evidence, and that the legislature, therefore, has 
power to limit judicial review to questions of law. 

The court justified their denial of appellee’s contention on the ground that 
the proceedings and findings of an industrial commission are acts judicial in 
nature rather than legislative. At page 254, the court said: “We are cited 
to no case, and have been able to find none, holding that a statute which per- 
mits judicial review of questions of law only, arising on the decisions of an 
administrative body, where its act is in its nature judicial rather than 
legislative, violates the due process clause of the Federal Constitution. The 
Industrial Commission is a non-judicial body. Its proceedings and findings, 
though administrative, partake somewhat of the nature of judicial proceed- 
ings. Mississippi River Power Co. v. Ind. Com., 124 N.E. 552. It has au- 
thority to summon witnesses, administer oaths, take testimony, hold hearings, 
examine and weigh evidence, make rulings of law and findings of tact, and 
render decisions enforceable by proper proceedings in court. Though not held 
strictly to the rules of evidence, its consideration of incompetent evidence is 
subject to review. Such functions are clearly not legislative as that term is 
defined in the cases cited, but are judicial in character, and the findings of 
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fact of the commission are in no way lacking in analogy to the verdict of a 
jury.” (Italics added.) 

The Maryland statute permits the appellant from a decision of the commis- 
sion to have his case tried anew before a court, and to have any question of 
fact involved in the case submitted to a jury. Laws of Md., 1914, Chap. 800, 
sec. 56; Jones’ Digest, p. 185. See in addition, Frazier et al. v. Leas, 96 Atl. 
764. As a consequence, the question under discussion cannot arise in Mary- 
land. However, it must be remembered that the right entitling an appellant 
to an independent decision of the reviewing court as to both the law and the 
facts in his case is a purely statutory one, and not one required by “due 
process of law.” 

The New York law provides for appeal to the Appellate Division ‘on ques- 
tions of law only.” Further appeal lies to the Court of Appeals where the 
decision of the Appellate Division is not unanimous, and otherwise with the 
consent of the Appellate Division or the Court of Appeals. Laws of N. Y., 
1914, Ch. 41, sec. 23; Jones’ Digest, p. 299. 

In Cuccia v. John J. Roberts Contracting Co., 198 N. Y. S. 613, the court 
said: “The Appellate Division cannot reverse an award of the State Indus- 
trial Board on the ground that, had it been the original trier of facts, it would 
not have been satisfied with the evidence.” 

In Plass v. Central New England Ry. Co., 123 N.E. 852, the Court of Ap- 
peals held that where there was conflicting evidence as to the nature and 
classification of a job, and where there was some evidence to sustain the find- 
ing of the commission, the finding would not be set aside upon appeal under 
the statute. 

The Ohio and North Dakota statutes relating to review are very similar in 
nature, the legislators of the latter state having in all probability made use of 
the Ohio statute as a medel while framing the North Dakota law. 

Both statutes apparently allow an appellant from a Commission award to 
have his case tried de novo by a court. Laws of N. D., 1919, Chap. 162, sec. 
17; Jones’ Digest, p. 312. General Code of Ohio, Page’s Compact Ed. I, sec. 
1465-90; Jones’ Digest, p. 320. As a consequence, as in Maryland, the ques- 
tion under discussion cannot arise in either North Dakota or Ohio. However, 
to repeat what was said before in connection with the Maryland law, the right 
to a new trial is specifically secured by statute, and not by any construction 
of the Fourteenth Amendment. 

The Oklahoma provision permits a claimant to appeal to a circuit court. 
From judgment of circuit court, appeals may be taken as in other cases. Ses- 
sion Laws of 1915, sec. 13, art. 2; Jones’ Digest, p. 329. 

“No finding of fact of the Commission upon any competent testimony is to 
be disturbed by the appellant tribunal.” Scruggs Bros. & Bill Garage et al. v. 
State Ind. Com. et al., 221 P. 470. To the same effect, Branahan vy. Carter 
Oil Co., 209 P. 400; Rector v. Roxana Pet. Corp. et al., 235 P. 183; and Pine 
et al. v. State Ind. Com., 235 P. 617. 


In none of these cases did the court suggest that an appellant from a dis- 
puted award was entitled under the Fourteenth Amendment to the independent 
judgment of the court as to both the law and the facts of his case. In all, 
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however, the court acted upon the assumption that the acts and proceedings 
of the Commission are judicial in nature and therefore reviewable only ac- 
cording to the rules applicable to the review of decisions of courts of original 
jurisdiction. 

Utah permits a review by writ of certiorari. Compiled Laws of Utah, 1917, 
sec. 3148; Jones’ Digest, p. 397. In substance, the statute corresponds closely 
to that of Illinois. The Utah court decisions under the particular section are 
in harmony with the view taken by the Illinois court. See McKellar v. Ind. 
Com. of Utah et al., 221 P. 849. 

“Any aggrieved person,” according to the Washington law, “may have a 
decision of the department reviewed by a proceeding for that purpose, in the 
nature of an appeal, initiated in the superior court of the county of his resi- 
dence in so far as such decision rests upon questions of fact, or of the proper 
application of the provisions of the Act. The calling of a jury rests in the 
discretion of the court, except that in cases arising under sections 7683, 7690 
and 7691, either appellee or appellant is entitled to a jury trial upon demand.” 
Remington’s Compiled Stats. of Wash. 1922, secs. 7694, 7697, 7720 and 7724; 
Jones’ Digest, p. 421. 

In McMullin v. Dept. of Labor and Industries of Wash., 207 P. 956, the 
Supreme Court of Washington refused to allow the superior court to disturb 
the decision of the Department upon the question of the amount of an award, 
saying that the superior court could only do so “where the discretion of the 
Department in that regard has been exercised in an arbitrary and capricious 
manner.” 

Wyoming has no industrial commission or compensation board comparable 
to those of the other compulsory act states. Section 4327 of the Wyoming 
Compiled Statutes (Ann.), 1920, places the duty of investigating the nature 
of an injury and a claim for compensation upon the judge of the district 
court of the county wherein such injury occurred. 

In Standard Oil Co. of Ind. v. Sullivan, 237 P. 253, the Wyoming Supreme 
Court refused to set aside a decision of a district judge, stating that: “When 
the trier of fact has made his finding, if there is any substantial evidence to 
support it, the appellate court will not disturb the finding.” 

From the foregoing, then, it will be seen that the ordinary compensation act 
provides for a review of the decision of the administrative board or commis- 
sion by appeal to one of the existing courts of general jurisdiction, and in 
some instances the statutes have prescribed the practice to be pursued in order 
to accomplish an appeal. In reviewing the case the court of appeal concerns 
itself with questions of law, and will confine itself to an examination of such 
questions ; it cannot re-try facts in the absence of an express statutory author- 
ization. As was frequently said in the cases cited, the sufficiency of evidence 
is a question for the trier of facts, and, ordinarily, the finding will not be 
disturbed on appeal. The finding will be upheld wherever there is “any evi- 
dence” to support it, on the theory that the finding of the board or commis- 
sion is on a footing with the verdict of a jury. See 28 R. C. L. 827. When 
the evidentiary facts are undisputed and no conflicting inference respecting the 
ultimate fact can be drawn therefrom, the question becomes one of law. In 
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case the evidence is conflicting, however, the finding of the board or commis- 
sion will not be disturbed on appeal if there is “any evidence” to support the 
finding. 28 R. C. L. 829. 

In summary, then, it is to be noted that the state courts with universal 
unanimity in the foregoing cases treated the acts and proceedings of the va- 
rious boards and commissions operating under the various compensation acts 
as judicial or quasi-judicial in character rather than legislative, and in review- 
ing such acts and proceedings governed themselves according to the general 
rules of appellate practice. In no case, outside of Nega v. The Chicago Rys. 
Co. (Ill.) was the objection even raised that the “due process clause” of the 
Federal Constitution requires that the party disputing an award of a board 
or commission have an opportunity of litigating both the questions of law and 
fact involved in a court of law, and that the party is entitled to the inde- 
pendent judgment of the court thereon. 

Despite all of this, however, the United States Supreme Court in the Ben 
Avon case held that in a case where a commission fixes an entire schedule of 
rates for a utility which is attacked as confiscatory, the court is bound to give 
its independent judgment on that question both as to law and facts. The hold- 
ing was based on the theory that rate-making is a legislative function, in which 
questions of fact are the only issue, and in which the findings are in no wise 
judicial in character. Can this theory be upheld? Are the acts and proceed- 
ings of a rate-fixing commission so different from those of an industrial com- 
mission as to justify the denomination of the former as legislative and the 
latter judicial in character? Possibly not. 

Everything said by Justice Stone of the Illinois court in Nega v. The Chi- 
cago Railways Co., to justify his characterization of the acts and proceedings 
of the Illinois commission as judicial or quasi-judicial in character is just as 
applicable to the acts and proceedings of a rate-fixing commission as to those 
of an industrial commission. Both have the power “to summon witnesses, 
administer oaths, take testimony, hold hearings, examine and weigh evidence, 
make rulings of law and findings of fact, and render decisions enforceable by 
proper proceedings in court.” We reiterate Justice Stone’s conclusion: “Such 
functions are clearly not legislative, as that term is defined in the cases cited, 
but are judicial in character, and the findings of fact of the commission are 
in no way lacking in analogy to the verdict of a jury.” 


Furthermore, how can a proceeding which was commenced upon due notice 
to the Water Company, conducted according to judicial practice and partici- 
pated in throughout by the Company, be characterized as legislative when it 
is recalled that in a legislative proceeding no notice is required to be given 
to those whom a prospective act of the legislature may affect, notice and hear- 
ing in such a case being a practical impossibility, that in such a proceeding 
rules governing legislative and not judicial bodies are adhered to and fol- 
lowed, and that the persons to be affected by a legislative enactment are not 
permitted to participate in such proceedings at all, except in so far as it may 
be said that they indirectly participate through their chosen representatives. 

Ignoring all these facts, the United States Supreme Court seized upon the 
one fact alone, citing Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 S. Ct. 
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67, 53 L. Ed. 150; and Lake Erie & Western R. R. Co. v. State Public Utility 
Commission, 249 U. S. 422, 39 S. Ct. 345, 63 L. Ed. 684, that the order of the 
rate commission established a rule regulating and governing matters occurring 
after its passage and, therefore, ipso facto, the whole prceeding of the com- 
mission was rendered legislative in character, and being so, the “due process 
clause” required such a “legislative proceeding” to be reviewed by a court as 
to both the law and the facts in the case, together with the court’s inde- 
pendent judgment thereon. 

By the Act of Congress of March 2, 1903, Chapter 976, section 2, U. S. 
Compiled Stats., Ann. (1916) sec. 8614, the Interstate Commerce Commission 
was given power, from time to time, after notice and full hearing, to increase 
the minimum percentage of cars in any train required to be operated with 
power or train brakes. Very obviously, any order under this section of the 
statute, affected future conduct of the railroads, vet the whole proceeding 
under which the order was arrived at by the Commission was never construed 
to become entirely legislative in nature because such order applied only to 
future conduct. The proceedings remained essentially judicial in character. 
Furthermore, it is well settled today that the Interstate Commerce Commis- 
sion is an administrative body, that in hearing evidence it acts in a quasi- 
judicial capacity, and that courts will not review the Commission’s conclu- 
sions of fact where there is evidence to support it. J. C. C. v. L. & N. R. 
Co., 227 U. S. 88, 33 S. Ct. 185, 57 L. Ed. 431. J. C. C. v. Ill. Centl. R. Co, 
215 U. S. 470, 30 S. Ct. 155, 54 L. Ed. 28; I. C. C. v. Del. Lack. & Western 
R. Co., 220 U. S. 251, 315 S. Ct. 392; 55 L. Ed. 448. Yet in the highly anal- 
ogous proceedings of a rate-fixing commission, the supreme court was unable 
to regard them as judicial or quasi-judicial in character. 


In face of an unbroken line of state decisions arising from states wherein 
the operation of the compensation act is compulsory, holding that the pro- 
ceedings of the commissions operating under such compulsory acts are quasi- 
judicial in nature, that where there is any competent evidence to support such 
proceedings they shall be deemed conclusive, and that the “due process clause” 
of the Fourteenth Amendment to the Federal Constitution does not require the 
independent judgment of a court of review as to both the law and facts of a 
case when disputed by an appellant, where there is any competent evidence to 
support such proceedings and decision; and in face of the fact that the su- 
preme court grants finality to the acts of the highly analogous Interstate 
Commerce Commission, where there is any competent evidence to sustain such 
proceedings, it is indeed extremely difficult to find any logical ground at all 
on which to sustain the court’s decision in the Ben Avon case. 

It has been said that: “Law is not alone the product of abstract reasoning, 
but of experience as well. It is the outcome of the logic of the mind con- 
firmed by the logic of events. The consequences of the application of a rule 
often furnish the most potent argument in its support or are most persuasive 
in its condemnation.” Dawson v. Natl. Life Ins. Co., 157 N.W. 933. Surely 
the verdict of time must inevitably be one of “condemnation” of the rule laid 
down in the Ben Avon case. 

Hersert Lioyp WIBLE. 
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MenicipaL CorporaTions—County LiaAsitity For Tort IN WISCONSIN.— 
The history of the liability, or non-liability, of municipal corporations for tort 
is an interesting one and has been the subject of much discussion. Professor 
Borchard has traced it through its various stages, giving the underlying prin- 
ciples (or rather, as he points out, misconceptions) on which the non-liability 
is based, 34 YALE Law Journat 1, 129, 229, and 36 Yate Law JourNat 1. 
At present the subject is in much confusion due to the fact that the public in 
general, and the courts, seem to feel the injustice of such wholesale immunity 
in favor of municipal corporations now that they are entering into so many 
fields in order to meet the exigencies of modern life. But the courts of the 
several juridictions have resorted to various classifications in order to hold 
municipal corporations liable in one case and explain their non-liability in 
another. The result is that it is impossible to formulate any general rules 
as to what will, and what will not, impose liability on a municipal corpora- 
tion. Furthermore, the rules are different in regard to municipal corpora- 
tions proper, such as towns and cities, and as to quasi-municipal corporations, 
such as counties, school districts, etc. 

In Wisconsin it has long been held that a municipal corporation proper is 
liable for the torts committed when it is acting in its private or corporate 
capacity, but not when it is acting in its municipal or governmental capacity, 
Evans v. Sheboygan, 153 Wis. 287, 141 N.W. 265, 45 L.R.A. (N. S.) 98. But 
there has never been any common law liability as to counties. The apparent 
reason is the same as that which exempts a municipal corporation proper from 
liability when it is acting in its governmental capacity, namely, that the cor- 
porate body will aot be liable for that which it is forced to do by law and 
has not voluntarily undertaken to do (cities being voluntary corporations and 
having some voluntary functions; counties wholly involuntary). The true 
historical reason for this, as Professor Borchard points out, 34 Yate Law 
JourNAL, at page 41, is the blind adherence to the English case of Russell v. 
Men of Devon, 2 T. R. (D. E. E.) 667, which held that an unincorporated 
county could not be held liable for an injury caused by a defective bridge. 
The reason was that there were no funds out of which a judgment could be 
paid. Early in the history of this country, the Supreme Judicial Court of 
Massachusetts followed the decision of the English case, although the defend- 
ant Massachusetts county was incorporated and had funds out of which to pay 
a judgment. The original reason for denying the liability of a county failing, 
the decision rested on the doctrine that the state can do no wrong, and a county 
is a part of, or agent for, the state. Mower v. Leicester, 9 Mass. 247. Since 
then, counties in the United States, except in Iowa, Maryland, and Pennsyl- 
vania, have been immune from tort liability, all logic and reason to the con- 
trary notwithstanding. 

But the people of the State of Wisconsin have not entirely endorsed this 
doctrine, and in several cases they have imposed tort liability on the counties 
by statute, notably sections 81.15, 102.04, and 66.07. Section 81.15 makes coun- 
ties liable for injuries arising out of defects in the highways. Such liability 
was enforced in Roeser v. Sauk County, 166 Wis. 417, 165 N.W. 1086, where 
the plaintiff was injured while riding in a car which struck a bump hidden by 
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weeds which the county had negligently left in the highway. Section 102.04 
includes counties in the enumeration of persons and bodies who are employers 
under the Workmen’s Compensation Act. There is no decision on this exact 
point but in Town of New Holstein v. Daun, —— Wis. ——, 209 N.W. 695, 
it was held that a town, also enumerated as an employer under the Act, is 
liable for injuries to its employees. In both Srnka v. Joint School District, 
174 Wis. 38, 182 N.W. 325, and Sullivan vy. School District, 179 Wis. 502, 
191 N.W. 1020, it was held that a school district, similarly enumerated under 
the Act, is not liable for injuries to pupils, though in the former case it was 
intimated that a school district would be liable for injuries to an employee. 
By similar reasoning it would probably be held that a county is not liable for 
injuries to its citizens when there is the governmental relationship between the 
two parties, but that it would be liable for injuries to its employees. For the 
effect of section 66.07 dealing with liability for mob violence, see 1 Wisconsin 
Law Review, 432. 


Such was the state of the law when the cases of Young v. Juneau County, 
and Necedah v. Same, came up before the Supreme Court of Wisconsin. There 
the defendant county owned and operated a steam shovel to take gravel from 
a gravel pit, part of which was used on the roads, and part sold. The plain- 
tiffs’ factory was burned by sparks which escaped from the defective flues of 
the steam shovel, which the county negligently allowed to remain unrepaired. 
The supreme court in its decision, —— Wis. , 212 N.W. 295, held the 
county liable on the ground that they occupied the position of adjoining pro- 
prietors in relation to the plaintiffs, and not that of a governing body. This is, 
in effect, applying to quasi-municipal corporations the same distinction which 
was applied in Evans v. Sheboygan, supra, in regard to municipal corporations 
proper. The court said, “We see no reason in justice or morals why a group 
should not be liable to one to whom its agents have done injury when a member 
of the group would be liable if he had done the same injury to another member 
of the group. Multiplication of the number of those who are responsible for 
the wrong ought not to establish immunity.” 





In deciding this case the supreme court has attacked the problem with the 
frankness which Professor Borchard recommends in his article at page 138 of 34 
Yate Law JournaL: “The historical anacronism which enables the commu- 
nity, when organized as a county or state, to escape subjection to the custom- 
ary rules of law, should be repealed by a frank recognition of its unsoundness 
and injustice under present circumstances.” 

VirGIniaA L. NortH. 


LotTEeRIES—-RIGHT oF RECOVERY By BAILoR AGAINST BAILEE oF LOTTERY 
Ticket.—Plaintiff had received a lottery ticket entitling her to a chance on an 
automobile. She gave it to the defendant, telling him to let her know if she 
won the car. Her number was drawn, and defendant, presenting the ticket, 
was declared the winner and was given the car. Upon his refusal to turn it over 
to the plaintiff, she brought replevin. Held, that defendant took the car as 
baillee for the plaintiff, and that he could not set up the illegal lottery trans- 














246 WISCONSIN LAW REVIEW 
action to defeat her recovery. Matta v. Katsoulas, —— Wis. ——, 212 N.W. 
261. 


Replevin being purely a possessory action, in order for the plaintiff to re- 
cover, it was necessary for her to show that she acquired the right to posses- 
sion by getting title or otherwise. W rather v. Salyer, —— Mo. App. —, 
274 S.W. 1106; Finley v. Williamson, 202 Mo. App. 276, 215 S.W. 743. The 
court surmounted this difficulty by treating the defendant as bailee of the 
automobile. It is quite clear that defendant took possession of the ticket as a 
bailee. Burns v. State, 145 Wis. 373, 128 N.W. 987; Bradley v. Harper, 173 
Wis. 103, 180 N.W. 130. However, when the defendant, in violation of his 
authority, exchanged the ticket for the car, did he become a bailee thereof? 
If he had been authorized to turn in the ticket, then it would seem that title 
would have passed to the plaintiff. Walliams v. Porter, 41 Wis. 422. Here, 
however, defendant’s action in taking the car was a tortious one, for he had 
no authority to do so. His intent at the time was to appropriate the car to 
his own use. In Walker v. Norfolk & Western Railway Co., 67 W. Va. 273, 
67 S.E. 722, it was held that there could be no bailment when one takes pos- 
session of property left on his premises, with the intent to appropriate it to 
his own use, for such an action is wholly inconsistent with the theory of a 
bailment. In the present case, then, it does not seem possible for the plaintiff 
to recover on the theory of a bailment. The entire attitude of defendant nega- 
tives such an idea, and it would appear that he, instead of the plaintiff, had 
title to the car. 

The plaintiff could still recover if she could show that as owner of the ticket 
she was the one entitled to the car. This would be possible were it not for 
the fact that lottery transactions are illegal. It is quite true, as the court 
says, that the rule against the enforcement of illegal contracts applies only 
between the immediate parties thereto; but it is equally well settled that a 
court will not lend its aid to one who founds his cause of action upon an 
illegal contract. Fristoe v. Boedeker, 194 Ill. App. 52; Paul v. Paul, 266 Pa. 
241, 109 Atl. 674; McMullen v. Hoffman, 174 U. S. 639, 19 S. Ct. 839, 43 
L. Ed. 1117. If the plaintiff requires the aid of an illegal transaction to estab- 
lish her case, her claim will not be enforced. Martin v. Hodge, 47 Ark. 378, 
1 S.W. 694; Woodworth v. Bennet, 43 N. Y. 273, 3 Am. Rep. 706. Conversely, 
if plaintiff could prove her right to the car without basing it on the illegal 
lottery transaction, she would be entitled to recover. 

Had the lottery management turned over the car to the defendant as agent 
of the plaintiff, defendant would not have been allowed to set up the plea of 
illegality. Woodworth v. Bennet, supra; Kiewert v. Rindskopf, 46 Wis. 481, 
1 N.W. 113; Lemon v. Groskopf, 22 Wis. 447. Plaintiff in such a case would 
recover upon the express or implied promise of the defendant to turn the car 
over to her; this promise would be enforceable because it would be entirely 
independent of the illegal contract. McMullen v. Hoffman, supra; note, 28 
L. R. A. (N. S.) 996. In lottery transactions, however, the management 
usually intends to confer title upon the person presenting the ticket, so there 
is no basis for saying that there is an implied contract, separate from the 
original illegal transaction. It would seem, then, that under the circum- 
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stances of this case, plaintiff would be unable to prove her right to the car 
without depending on the lottery transaction In Rountree v. Ingle, 94 S. C. 
231, 77 S.E. 931, under a statute penalizing not only the proprietor of a lot- 
tery but also the purchasers of tickets therein, the owner of a winning ticket 
was not allowed to recover against a finder of the ticket who had collected 
the prize. In Funk v. Gallivan, 49 Conn. 124, 44 Am. Rep. 210, it was held that 
no action could be maintained for the recovery of a chattel in favor of one 
who claimed to have drawn it on a lottery, as against another who had pos- 
session of it under a similar claim. See, however, Martin v. Richardson, 94 
Ky. 183, 21 S.W. 1039. 

It would appear, then, that the plaintiff could not recover in replevin be- 
cause title to the car was in the defendant, and because in order to establish 
her right to it, plaintiff would have to set up the illegal lottery transaction. 

However, it is submitted that upon the facts of this case plaintiff could 
recover on the theory of a constructive trust. Plaintiff had good title to the 
lottery ticket. When defendant tortiously exchanged it for the car, he con- 
verted the ticket; and plaintiff should be allowed to take the car on the theory 
of tracing assets. “One who has been deprived of his property by fraud, by 
theft, or by a wrongful conversion, may charge the fraudulent vendee, the 
thief, or other wrongful converter as a constructive trustee of any property 
received in exchange for the misappropriated property.” Prof. James Barr 
Ames, 19 Harvarp Law Review, 511, 514. “A constructive trust arises when- 
ever another’s property has been wrongfully appropriated and converted into 
a different form.” Pomeroy’s Equity Jurisprudence, 4th ed., Sec. 1051. This 
doctrine is usually applied when a thief converts the stolen property into 
money or other property. Pioneer Mining Co. v. Tyberg, 215 Fed. 501, 
L. R. A. 1915 B, 442; Lightfoot v. Davis, 198 N. Y. 261, 91 N.E. 582; Lamb 
v. Rooney, 72 Neb. 322, 100 N.W. 410. But it equally applies in case of a 
bailee. Bresnihan v. Sheehan, 125 Mass. 11. Of course, in the instant case, 
the ticket was merely a token, and was exchangeable only for the car. No 
cases have been discovered dealing with such a situation, but the fact that 
it is a token seems to be immaterial. On principle, the ticket ought to be 
treated as if it were an ordinary chattel. 

The question of illegality, however, presents a further difficulty. In equity, 
as in law, the test for determining when the objection that the parties are 
in pari dilecto can be sustained, is whether the plaintiff can make out his case 
otherwise than through the medium and aid of the illegal transaction to which 
he was a party. Kahn v. Walton, 46 Ohio St. 195, 20 N.E. 203. Here plain- 
tiff’s cause of action is one for conversion of the lottery ticket. As far as 
she and the defendant are concerned, there was nothing illegal in their con- 
tract of bailment. Inequitable or illegal conduct of the plaintiff in other or 
different transactions is not a bar to equitable relief to the transaction in ques- 
tion. Luebke v. Salzwedel, 157 Wis. 601, 147 N.W. 831. The only illegal 
transaction here was the one between the plaintiff and the lottery manage- 
ment, and the defendant ought not to be allowed to set that up as a defense. 
Lottery statutes were enacted for the benefit of the public and a violation of 
such a statute is not malum in se. It is believed that public policy does not 
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demand that the defendant be allowed to set up the lottery transaction be- 
tween plaintiff and management, as a defense to his own wrong. 
IsaporE G. ALK. 


Jotnt-Tort Freasors—LiaBitity oF ONE Tort-FEASOR FOR THE ENTIRE 
DAMAGE CAUSED BY A Force CoMPOSED OF CONCURRING Forces, ONE OF 
Wuicu He NEcLicENtLy INiITIATED.—In Kingston v. Chicago & N. W. Ry. 
Co., —— Wis. ——, 211 N.W. 913, a fire started by sparks emitted from a 
locomotive belonging to the railroad company united with a fire of unknown 
origin, and the fire caused by the union of these two swept down upon and 
destroyed the plaintiff’s property, which consisted mainly of lumber. The 
court held that the railroad company was liable for the entire damage. 

Cook v. Minneapolis St. P. & Sault Ste. Marie Ry. Co., 98 Wis. 624, 74 
N.W. 561, 40 L. R. A. 457, which was discussed by the court in the principal 
case, was similar in all respects, except that the fire of unknown origin was 
presumed to have been started by some natural cause, and not attributable to 
any responsible agency. Because of this, the court held that the railroad com- 
pany was not liable for any of the damage. In both cases either the fire at- 
tributable to the negligence of the defendant, or the fire with which it united, 
would have alone destroyed the property. 

The court in the principal case expressly refused to overrule the doctrine 
of the Cook case; so there are in Wisconsin two rules governing the liability 
of a known tort-feasor when a condition created by his negligence and a con- 
dition created by another cause concur in producing a single injury. When 
the condition created by the other cause is attributable to some responsible 
agency, the known tort-feasor is liable for the entire damage whether the 
other tort-feasor is identified or not; but when the condition created by the 
other cause is not attributable to any responsible agency, the known tort- 
feasor escapes all liability. These rules do not seem to be based upon any 
reasonable distinction between the two situations. The negligence of the 
known tort-feasor is as much a proximate cause of the injury in one case as 
in the other, and it is submitted that the negligent defendant should be held 
liable for the entire damage in both situations. 

When the negligent acts of two tort-feasors concur in producing a single 
injury, and one of them has been held liable for the entire damage, the party 
so held liable can force contribution from the other negligent party if he has 
not been guilty of any wilful or conscious wrong. Ellis v. Chicago & N. W. 
Ry. Co., 167 Wis. 392, 167 N.W. 1048; Mitchell v. Raymond, 181 Wis. 591, 
195 N.W. 855. This fact probably accounts for the existence of the two 
rules in Wisconsin, for, in a situation like that existing in the Kingston case 
the defendant can force contribution from the person responsible for the con- 
dition which concurred in producing the injury, if such person can be identi- 
fied. But if an irresponsible agency produces the other force, there is, of 
course, no one who can be forced to contribute. 

Something can be said for the doctrine which forces two tort-feasors to 
pay for their respective shares of an injury caused concurrently by their neg- 
ligent acts, but which forces the injured party to bear the loss when it would 
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have been caused by natural forces irrespective of the defendant’s negligence. 
Such a doctrine never forces a negligent tort-feasor to pay for more than his 
share of the damage, and never forces an innocent person to bear a loss which 
he would not have sustained except for the defendant’s negligence, but it per- 
mits a negligent party to escape liability entirely under some circumstances. 
The situations arising in the Kingston and Cook cases are situations in which 
the defendarit, if liable at all, is liable for the entire damage with a right of 
contribution. The doctrine which allows an injured person to recover from a 
defendant only the proportion of the injury caused by that defendant does not 
apply to cases like these, as it is confined to cases where each defendant’s act 
caused only a proportion of the total damage instead of being one cause of 
the entire damage. Mitchell Realty Co., v. West Allis, 184 Wis. 352, 199 
N.W. 390, 35 A. L.R. 396; Lull v. For & Wis. Imp. Co., 19 Wis. 100; Far- 
ley v. Crystal Coal & Coke Co., 85 W. Va. 595, 102 S.E. 265; Chipman v. 
Palmer, 77 N. Y. 51, 33 Am. Rep. 566; Merrill Brick Co., 83 Ia. 73, 48 N.W. 
1000 and note, 10 L.R.A. (N. S.) 167. 

But the fact that the damage can not be apportioned and that the defendant 
can not get contribution in cases like the Cook case should not bar the injured 
person’s right to recover from the negligent party. It is better for a negligent 
party to bear more than his share of the loss than for an innocent plaintiff 
to bear the whole loss. The supposed injustice of making a defendant bear 
the entire loss when he can not get contribution is no greater than the injus- 
tice of forcing an innocent person to bear all the loss when he can not re- 
cover from the agency which caused the other force. The right to contribu- 
tion in any case arises only after the plaintiff has recovered, and arises in 
favor of the party held liable for the entire damage. Ertel v. Milwaukee 
Elect. Ry. & Light Co., 164 Wis. 380, 160 N.W. 263; Ellis v. Chicago & 
N. W. Ry. Co., 167 Wis. 392, 167 N.W. 1048; Frankfort General Ins. Co. v. 
Milwaukee Elect. Ry. & Light Co., 169 Wis. 533, 173 N.W. 307. The fact 
that this right arising subsequent to the plaintiff’s recovery may necessarily 
not exist for practical reasons should not affect the injured person’s right to 
recover, for it does not arise until after his rights are settled. It is a matter 
affecting the defendant only, and he should not escape liability for damage 
caused concurrently by conditions created by his negligence and conditions 
created by some act of nature, for the reason alone that he finds himself in a 
position where he necessarily can not get contribution from any one. The most 
equitable rule would probably be to extend the doctrine which allows the dam- 
age to be apportioned to situations like those arising in the Cook and Kingston 
cases. 

Gren H. BEL. 


PaRENT AND CHILD—RIGHT OF INFANT TO REcOvER AGAINST PARENT IN 
Tort.—In Wick v. Wick, —— Wis. ——, 212 N.W. 787, an action was brought 
by an infant child against her father to recover damages for injuries sustained 
in an automobile accident. Held, that an infant child cannot maintain an ac- 

The majority of the court, by denying the child the right to sue, refused to 
tion of tort against its parent. Crownhart, J., dissented. 
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extend the doctrine of Wait v. Pierce, —— Wis. ——, 209 N.W. 475, 4 Wis- 
CONSIN Law Review 37, where a wife was allowed to sue her husband in 
tort. The court hoids that the mutual interest created by the family relation- 
ship, and the interest in maintaining the integrity and stability of the family 
unit, is sufficient to prevent such a suit. “That public policy which looks to 
the public welfare will not encourage discord and rebellion in the family 
Oi...” 

The contention is made in the dissenting opinion that as an infant may sue 
his parent to protect his property rights, so also he should be allowed to sue 
in tort. “An infant’s personal rights are as sacred as his property rights. 
Why not the same rule as to injuries to his person as to his property?” The 
arguments, pro and con, are well summarized in the majority opinion by 
Owen, J., and in the dissenting opinion by Crownhart, J. 

Wisconsin, by this decision, has aligned itself with the other state courts 
which have decided this matter. See the list of jurisdictions cited in the 
majority opinion. New York and Michigan, within the past few months, have 
come to the same conclusion. Ciani v. Ciani, 215 N. Y. S. 767, 127 Misc. Rep. 
304; Elias v. Coilins, —— Mich. ——, 211 N.W. 88. The facts in the last 
mentioned case are similar to those in Wick v. Wick, supra, the defendant 
carrying insurance in both cases. 

IsaporE G. ALK. 


MASTER AND SERVANT—SHERMAN ANTI-Trust AcT—StrIKE AGAINST USE 
or Propucts.—In Bedford Cut Stone Co. et al. v. Journeymen Stone Cutters’ 
Association et al., 274 U. S. —-, 47 S. Ct. Rep. 522, the supreme court re- 
versed the circuit court of appeals in upholding the district court, which had 
refused to prohibit certain actions of a labor union and its members in carry- 
ing on an industrial struggle. Bradeis and Holmes dissented. 


The plaintiffs, who sued for violation of the Sherman Anti-Trust Act of 
July 2, 1890, 26 Stat. 209, c. 647, quarried and hewed building stone, operating 
a closed shop. They organized company unions in opposition to the defendant 
union, with which they had formerly had employment agreements. The latter 
thereupon ordered its members all over the country not to work on any stone 
“that has been started—planed, turned, cut, or semi-finished—by men working 
in opposition to our organization.” As a result its members struck or threat- 
ened to strike against working on such stone, thus deterring their employers 
from purchasing from the plaintiffs. 

For thirty-seven years the Sherman Act has declared that “every contract, 
combination or conspiracy in restraint of trade or commerce among the sev- 
eral states” is illegal. This language involves three questions: (1) What is 
restraint; (2) what is trade or commerce; (3) what trade or commerce is 
among the states? 

The latter two are usually merged into the really composite question, 
what is interstate commerce; for despite early doubt as to whether production 
is commerce, United States v. E. C. Knight Co., 156 U. S. 1, 15 S. Ct. Rep. 
249, much the same doubt, in the field of labor relations, now appears as a 
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doubt as to the interstate quality of what is tacitly assumed to be commerce. 
Hammer v. Dagenhart, 247 U. S. 251, 38 S. Ct. Rep. 529 (the constitutional 
power to regulate “commerce among the several states”) ; United Mine Work- 
ers v. Coronado Coal Co., 259 U. S. 344, 42 S. Ct. Rep. 570; United Leathe» 
Workers v. Herkert, 265 U. S. 457, 44 S. Ct. Rep. 623. 

Indeed, it is not always easy to disengage even the first question from the 
composite second and third question, particularly in the labor field, for today 
almost any interference with commerce has some commercial effect beyond the 
borders of the state where the defendant’s acts are done. Thus in determining 
whether the interference is a restraint forbidden by the statute, the court may 
easily inquire at the same time, and perhaps without clear differentiation, 
whether the interference is or causes a sufficiently material interference with 
the interstate course of commerce to fall within the prohibition of the Sher- 
man Act. Thus in the Danbury hatters’ case, the first labor case under the 
Act to reach the Supreme Court, the question whether the boycott so involved 
interstate commerce as to come within the statute, and the question whether 
the boycott constituted a restraint of trade in the statutory sense, are inex- 
tricably commingled. Loewe v. Lawlor, 208 U. S. 274, 28 S. Ct. Rep. 301; 
Lawlor v. Loewe, 235 U. S. 522, 35 S. Ct. Rep. 170. See also Binderup v. 
Pathé Exchange, 263 U. S. 291, 44 S. Ct. Rep. 96. 


Yet there can be no doubt that the questions are distinguishable, for on the 
one hand, the clearest restraint of trade violates the Act only if it has the 
necessary connection with trade between the states, United Mine Workers v. 
Coronado Co., 259 U. S. 344, 42 S. Ct. Rep. 570, and, on the other, the clear- 
est interference with interstate commerce such asa railroad strike, is not neces- 
sarily a forbidden restraint of trade. Toledo R. v. Pennsylvania Co., 54 Fed. 
730, 738; Great Northern R. v. Brosseau, 286 Fed. 414, 419, 422. 


In the instant case the trade alleged to be restrained was clearly interstate 
within the precedents. For, though it is no interference with interstate com- 
merce to interfere with production—unless the interference is a step in effect- 
ing a larger scheme which will interfere with interstate commerce, Coronado 
Co. v. United Mine Workers, 268 U. S. 295, 45 S. Ct. Rep. 551—albeit the 
goods whose production is hindered are habitually shipped abroad, Leather 
Workers v. Herkert, supra, nor to interfere with the use of goods arriving 
from abroad, Industrial Association v. United States, 268 U. S. 64, 45 S. Ct. 
Rep. 403; yet it is an interference with interstate commerce to interfere with 
the sale or use of a product in one state with the purpose of affecting produc- 
tion in another. Loewe v. Lawlor, supra; Duplex Co. v. Deering, 254 U. S. 
443, 41 S. Ct. Rep. 172; United States v. Brims, 272 U. S. 549, 47 S. Ct. Rep. 
169. 

“The product,” says the court, “ ... had ceased to be a subject of inter- 
state commerce, and interferences for a purely local object with its use... 
it may be assumed, would not have been a violation of the Anti-Trust Act. 
But these interferences were not thus in pursuit of a local motive . . . Strikes 
against the local use of the product were simply the means adopted to... 
destroy or narrow petitioners’ interstate trade... .” 


“ 
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This very purpose which makes the strike an interference with interstate 
commerce, makes it also a restraint of trade, as will appear. No wonder then 
that the interstate character and the unlawful character of such conduct are 
often discussed as a single question. 

Here, however, the interstate operation of the conduct is distinctly estab- 
lished before the court passes to examine the lawfulness of the conduct. And 
it is only from its conclusion of unlawfulness that Justice Brandeis, speaking 
also for Justice Holmes, expresses dissent. “I have no occasion,” he says, “to 
consider whether the restraint, which was applied wholly intrastate, became in 
its operation a direct restraint upon interstate commerce. For it has long been 
settled that only unreasonable restraints are prohibited by the Sherman Law. 


And the restraint imposed was, in my opinion, a reasonable one.” Justice 
Sutherland, delivering the opinion of the court, in which five judges con- 
curred, relied chiefly on Duplex Co. v. Deering, supra. The two other judges 
of the seven. favoring reversal, Sanford and Stone, who had taken office since 
the decision of the Duplex case, indicated disapproval of it, but followed the 
rule of stare decisis. The dissenting opinion distinguished the instant case 
from the Duplex case. 

Though providing new sanctions, the Sherman Act established no criterion 
ot what is restraint of trade, what is unreasonable. Since the federal courts 
apply the statutory sanctions to the conduct which transgresses the standard 
of what is, according to their determination, reasonable, it becomes, says 
Justice Sutherland, “unnecessary to consider whether a like result [i.e. hold- 
ing] would follow under the common law or local statutes.” Compare Adams 
Express Co. v. Croninger, 226 U. S. 491, 33 S. Ct. Rep. 148. 


The Duplex case laid down the rule that, despite the Clayton Act, a sec- 
ondary strike was unlawful merely because it intentionally caused damages 
to one not a party to the basic controversy. The Danbury hatters’ case 
remained good law and was extended to cover strikes of workers as well as 
consumers’ strike. The Stone cutters’ case is closely in line. In each of the 
earlier cases the union induced sympathizers to withhold economic relations 
with persons handling goods of the “unfair” producer. It was the action of 
these sympathizers as consumers, their boycott of the retailers of the hats, 
in the one case, and their action as employees, their strike against the in- 
stallers, consumers and repairers of the presses, in the other, that consituted 
the forbidden restraint. In each case the strike appears to have been more 
than a refusal to buy or work upon plaintiff’s product; it was a refusal to buy 
from or work for any one who handled plaintiff’s product. Does the rule of 
these cases include as illegal a refusal merely to touch the “unfair” product 
itself? This perhaps remained in doubt. 


The instant case arose out of such a restricted strike, a mere peaceful re- 
fusal to work on the stone which had been sold by the plaintiffs partly 
finished. At least in some states which view a general secondary boycott or 
sympathetic strike as illegal, this restricted strike against using “unfair” 
goods appears to be permitted. On this ground Judge Brandeis distinguishes 
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the earlier cases. He finds other differences—that here the strike is by mem- 
bers of the same union, not by sympathizers; that here the strike is in aid of 
an effort to force a renewal of collective labor agreements with the plain- 
tiffs, not to organize an open shop as in Duplex case, etc. 

But these genuine though perhaps tenuous distinctions in the facts do not 
make a case outside the language which the court had used in the earlier 
opinions. The strongest seemingly, that is, the distinction between a boycott 
of materials and a boycott of persons handling the materials had already been 
exploited by Justice Brandeis in his dissent in the Duplex case. Here he 
tried and failed to save a remnant of a dear principle which the court had 
already rejected with words, though not on facts, embracing the present case. 
Compare his dissents in Washington v. Dawson and Co., 264 U. S. 219, 44 
S. Ct. Rep. 302, and McCardle v. Indianapolis Water Co., 273 U. S. ——, 47 
S. Ct. Rep. 144. 

The federal law today therefore pronounces collective economic non-inter- 
course in support of a labor controversy a restraint of trade if directed against 
any person other than the employer with whom the primary controversy ex- 
ists. A strike or boycott against one who handles his product, a “backward 
boycott” to use Leo Wolman’s term (Wolman: The Boycott, pp. 49-62)—- 
and presumably a “forward boycott” (i.e. a strike against working for a per- 
son dealing with an “unfair” purchaser)—is unlawful even though confined 
to a mere refusal to work on the tainted materials. The language of the 
court would seem to knock out even the “lateral boycott” held lawful in 
Iron Molders’ Union vy. Allis Chalmers Co., 166 Fed. 45, 51, and Pacific Type- 
setting Co. v. Int’l Typographical Union, 125 Wash. 273, 290, 216 Pac. 358, 
364 (dictum), cases which, however, did not rest on the Sherman Act. 


How far will the court carry its principle? Is it to be unlawful for work- 
ers or employers to combine in a refusal to work on or with union-made 
goods? Or the products of child labor? Or imports from Russia? And is it 
to be unlawful for retailers or buyers to combine in a refusal to buy or con- 
sume what has been produced in and sold by sweat shops or prisons? Can 
we hereafter only advise and request our employers and shopkeepers not to 
handle the commodities of producers we wish to harry? And when we make 
the request, must we, to dispel any implied threat of economic non-intercourse, 
at the same time work on the offensive product, or buy it? 


To restrict expression of economic views to so strait a path is almost un- 
thinkable. Yet the language and the logic of the opinions support it. For all 
these hypothetical cases are condemned; they clearly fall “within the class 
of restraints of trade aimed at compelling third parties and strangers [i.e. 
others than the employers of the hated union-, child-, or soviet-labor] invol- 
untarily not to engage in the course of trade except on conditions that the 
combination imposes” (Loewe v. Lawlor, 208 U. S. 274, 292, quoted in the in- 
stant case). Each of these combinations appears outlawed as “a combination 
not merely to refrain from dealing with the complainant [i.e. the employer of 
the hated union-, child-, or soviet-labor] or to advise or by peaceful means 
persuade complainant’s customers to refrain (‘primary boycott’), but to ex- 
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ercise coercive pressure upon such customers, actual or prospective, in order 
to cause them to withhold or withdraw patronage from complainant through 
fear of loss or damage to themselves should they deal with it.” (Duplex Co. 
v. Deering, 254 U. S. 443, 466, quoted in the instant case.) 

The whole law of indirect economic pressure needs re-examination and re- 
statement. The problem, whether at common law or under the Sherman Act, 
is to mark out the line between those cases where it is, and those where it is 
not, permissible for A to use economic pressure against B (whether B be a 
buyer of goods or of labor, or a seller of goods or of labor), which pressure 
is not of itself unlawful (be it a refusal to sell to him, to work for him, to 
buy of him, or to hire him—all of which A may lawfully do for most pur- 
poses and in most situations), in order to cause B to use economic pressure 
against C (regardless of what the relation of B and C may be) or indeed 
any other pressure or persuasion which is not of itself unlawful, to cause C 
to do what A wants. If what A wants B to do to C is unlawful, of course A 
is causing or trying to cause a tort—as when A incites B to violence against, 
or to break a contract with, C. But there is no such purpose in the cases now 
being considered. A, the defendant, is not asking B to break any contract or 
do any tort to C; he is merely pressing B not to buy from C, the plaintiff. 
B has legal liberty not to buy; yet A is held liable to C for causing B not to 
buy. Nor is there anything of violence or breach of contract in A’s conduct 
toward B. A is free not to buy from, or not to work for, B, and so to buy or 
work only on condition—unless A’s ulterior purpose alone makes his actual or 
threatened abstention unlawful. Only the fact that C is the object of A’s 
effort distinguishes these cases from what are universally recognized to be 
legally innocuous consumers’ or workers’ strikes. The law of secondary boy- 
cott is aimed to prevent the spreading of the economic war that has broken 
out between A and C. But why should not the principle, if a good one, be 
applied also to cases where the struggle between A and C is not an employ- 
ment struggle? Yet the courts do not hold that this sort of pressure when 
used for these other ulterior purposes is unlawful. Every case at common 
law where secondary boycotts have been condemned is a case founded on a 
labor struggle between employers and workers. In cases involving other sorts 
of contests, the courts have constantly failed to discover any legal wrong in 
A’s squeezing B to squeeze C. Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 
N.W. 1119; Sorrell v. Smith, [1925] A. C. 700. Compare 23 Cotumsra Law 
Review, 578. Nor has any such doctrine developed under the Sherman and 
Clayton Acts, except, perhaps, as a check on monopolizing—not to localize 
the war, but only to prevent a Pax Romana. 

To call the decisions of the Supreme Court in these labor cases interpreta- 
tions of the Sherman Act is misleading. See Pound, Spurious Interpretation, 
7 CocumBiA Law Review, 379. What Congress gave the courts is a vehicle 
for judicial legislation. Such lawmaking is necessary when a statute is so 
broadly phrased. Either it must fail entirely for vagueness, Connally v. Gen- 
eral Construction Co., 269 U. S. 385, 46 S. Ct. Rep. 126, or the court must 
read a somewhat precise meaning into it. Choosing the second horn of this 
dilemma the court has built up a common law within the shell of the statute, 
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as courts have often done before, notably in the case of the statute of frauds. 

Is it a good common law? By the standard of internal harmony, it is. But 
is it socially sound? This question can not be briefly answered. But one can 
scarcely doubt that, if organized labor were stronger, this sort of product of 
the judicial mill would have long since been run out of the market by precise 
controversive legislation. The extreme position which the federal courts have 
now reached in condemning secondary economic pressure in labor cases is 
likely to produce an extreme reaction if organized labor and its sympathizers 
regain political strength. For, as Justice Brandeis says, “The propriety of 
the union’s conduct can hardly be doubted by one who believes in the organ- 
ization of labor.” 

W. G. Rice, Jr. 





